
 
 
 
 
 
 
Hawaii State Legislature        February 7, 2015 
House Committee on Transportation  
Hawaii State Capitol 
415 South Beretania Street 
Honolulu, HI 96813 
 
Filed via electronic testimony submission system 
 
RE: TNC bills (HB 1287 and HB 1463) - NAMIC’s Written Testimony for Committee 
Hearing  
 
Dear Representative Aquino, Chair; Representative LoPresti, Vice Chair; and members of the 
House Committee on Transportation: 

 
 

Thank you for providing the National Association of Mutual Insurance Companies (NAMIC) an 
opportunity to submit written testimony to your committee for the February 9, 2015, public 
hearing. Unfortunately, I will not be able to attend the public hearing, because of a previously 
scheduled professional obligation.  

NAMIC is the largest property/casualty insurance trade association in the country, serving 
regional and local mutual insurance companies on main streets across America as well as many 
of the country’s largest national insurers.  
 
The 1,400 NAMIC member companies serve more than 135 million auto, home and business 
policyholders and write more than $196 billion in annual premiums, accounting for 50 percent of 
the automobile/homeowners market and 31 percent of the business insurance market. NAMIC 
has 69 members who write property/casualty and workers’ compensation insurance in the State 
of Hawaii, which represents 30% of the insurance marketplace.  
 
Through our advocacy programs we promote public policy solutions that benefit NAMIC 
companies and the consumers we serve.  Our educational programs enable us to become better 
leaders in our companies and the insurance industry for the benefit of our policyholders.  
 
NAMIC’s members appreciate the importance of business innovation and we support the 
development and growth of transportation network companies (TNCs) and other “sharing-
economy” business endeavors.  
 
NAMIC believes that TNCs, like all other business operations, need to take full responsibility for 
the legal liability exposure and public safety risks posed by their business activities. Since the 
TNCs are engaged in a new form of commercial transportation, it is reasonable and appropriate 
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for them to be required by state law to be responsible for all the commercial transportation 
liability issues created by their business activities.  
 
The TNC commercial transportation model requires TNC drivers to transport TNC passengers 
for hire in the TNC driver’s private vehicle. Since the TNC driver’s activities are clearly 
commercial in nature, the TNC driver’s private passenger automobile insurance policy is most 
likely not going to provide a duty to defend or any insurance coverage for the commercial 
transportation use of the TNC driver’s personal automobile. Consequently, the TNC commercial 
transportation model creates an “insurance coverage gap” which poses a legal liability exposure 
problem and public safety risk for the TNC service driver, TNC passengers, and the general 
public. 
 
State Legislatures throughout the nation have been working on passing pro-consumer protection 
legislation to address this “insurance coverage gap”, in a way that is pro-business innovation, 
pro-consumer-protection, and pro-business responsibility. In the two states that have enacted 
laws to date (California and Colorado) and in all the states evaluating proposed legislation, 
elected officials have focused their attention upon making sure that there is a clear demarcation 
between commercial auto activities and private passenger auto activities, so that TNC activities 
don’t become an unnecessary insurance rate cost-driver for private passenger auto insurance 
consumers.     
 
NAMIC appreciates the fact that there are presently seven TNC bills pending before the Hawaii 
State Legislature, and that a number of these proposed bills offer different legislative and 
regulatory approaches to address the “insurance coverage gap” issue. NAMIC is confident that 
the House Committee on Transportation will properly decide which proposed legislation best 
promotes “responsible” transportation business development, best preserves the availability and 
affordability of private passenger auto insurance coverage, and best facilitates consumer safety.     
              
In regard to the two bills before this committee for public hearing, NAMIC respectfully submits 
the following comments for consideration by the House Committee on Transportation. 
 
From a public policy standpoint, NAMIC believes that TNC legislation should set forth clear and 
specific insurance coverage requirements for TNC commercial activities, expressly acknowledge 
the legal and practical distinction between private passenger use of a motor vehicle and 
commercial transportation use, and protect private passenger auto insurance consumers from 
having to subsidize the standard business operational costs of TNC commercial activities.  
 
NAMIC is encouraging State Legislatures across the country to pass legislation that thoroughly 
addresses the following TNC insurance coverage public policy elements:    
 

1) “Sharing economy” business innovation, like the TNC industry, should be encouraged, 
but it must be thoughtfully regulated to address liability exposure created by these 
evolving business models. Clear guidelines for TNC insurance requirements are 
necessary to protect consumers and facilitate the growth of a healthy and sustainable 
“sharing-economy” business sector.  
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2)  Legislation should safeguard private passenger automobile insurance products and 
consumers from legal uncertainty created by the TNC business model, by expressly 
protecting the enforceability of private passenger automobile policy language that 
excludes insurance coverage and the duty to defend for “livery” or “for hire” operations 
of a motor vehicle, and preserves the ability of auto insurers to engage in appropriate 
risk-based insurance rating and underwriting practices.  

3) Legislation should clearly define the TNC activity and TNC insurance requirements, so 
 that there is no legal ambiguity that could lead to costly litigation for private passenger 
 automobile insurers and their consumers. TNC activity should have a “bright-line” 
 standard that defines the scope and duration of TNC activities. Both the California and 
 Colorado laws, and the clearly emerging national trend defines the TNC activity as being   
 tied to the TNC driver logging on/off the TNC app. NAMIC suggests that the TNC 
 activity definition should be “the period of time when a driver is logged onto the TNC’s 
 app to the time the driver logs off the app or the ride is completed and the passenger has 
 exited the vehicle, whichever is later.” This “bright-line” approach provides reasonable 
 clarity for all interested parties, and a practical and discernable legal standard to resolve 
 disputes over whether the driver was engaged in a TNC activity at the time of the 
 accident/incident.    

 As for the specific TNC insurance requirement, in an effort to reduces the potential for 
 protracted and costly insurance coverage litigation, NAMIC recommends that TNCs and/ 
 or TNC drivers be expressly required to have in effect primary insurance coverage that 
 specifically covers the TNC activity as defined in the legislation, including the sole duty 
 to defend the TNC driver for accidents/incidents arising out of or relating to the TNC 
 activity. The TNC insurance coverage and/or TNC driver’s insurance coverage should be 
 primary without requiring any denial of coverage from the TNC driver’s private 
 passenger automobile insurer.  

 In regard to specific coverage limits, NAMIC believes that coverage limits should be left 
 to the sound discretion of the Public Utilities Commission and the Legislature, but we 
 suggest that they should be at least equivalent to and similar to other livery requirements, 
 and at a minimum comparable to private passenger automobile financial responsibility 
 coverage limits.   

4) TNCs should be required to disclose to TNC drivers that the TNC driver’s  private 
 passenger automobile insurance may not provide any insurance coverage or a duty to 
 defend for TNC activities, and disclose to consumers information about TNC and/or TNC 
 driver’s insurance coverage and coverage limits. TNCs should be required to provide 
 proof to consumers and regulators that the TNC and/or the TNC drivers are in 
 compliance with the required TNC activity insurance coverages. NAMIC believes that 
 TNCs should be required to maintain commercial coverage in case the TNC driver’s 
 insurance coverage for TNC activities fails to comply with state law, or is cancelled, non-
 renewed or lapses.   
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5)   The legislation should require TNCs to promptly cooperate with the TNC driver’s 
 private passenger automobile insurer and any insurer providing the TNC driver with 
 insurance coverage for TNC activities, if there is an incident/accident arising out of or 
 relating to the TNC activity, and that TNCs should be required to retain all TNC activity 
 records and digital logs for the length of the state statute of limitations for automobile 
 accident civil lawsuits. TNCs should also be required to provide timely copies of 
 information and documentation relating to the TNC driver’s TNC activities to the TNC 
 driver’s private passenger automobile insurer and any insurer providing the TNC driver 
 with insurance coverage for TNC activities.  

 
In light of the aforementioned TNC insurance coverage public policy elements, NAMIC is 
concerned that neither HB 1287 nor HB 1463 fully address all of the essential “insurance 
coverage gap” issues raised by the TNC business model.   
 
NAMIC’s concerns with HB 1287 –  
 
1) The proposed legislation defines the TNC activity as commencing once the “driver accepts a 
request for transportation”. This creates an “insurance coverage gap” for the TNC driver during 
the time that the driver is engaged in a commercial transportation activity but has yet to be 
matched to a passenger;   
 
2) The proposed legislation creates arguably a situation where the TNC insurance coverage 
doesn’t become operative until the TNC driver’s private passenger auto insurer formally denies 
the TNC driver’s insurance claim. The language specifically states, “the insurer shall notify an 
insured after receiving a notice of loss within the time required by section 431:13-103(a) (11) 
that the insurer has no duty to defend or indemnify any person or organization for liability for a 
loss that is properly excluded pursuant to the terms of the applicable primary or excess insurance 
policy.” NAMIC is concerned that this will create an unreasonable delay in the settlement of 
insurance claims to the detriment of TNC drivers, passengers, and injured parties. Additionally, 
this formal coverage and duty to defend denial requirement will create an unnecessary 
administrative burden and cost (and possible legal expense) for private passenger auto insurers, 
which could act as an insurance rate cost-driver; and     
 
3) The proposed legislation also fails to require necessary and appropriate insurance coverage 
disclosures to the TNC driver, and fails to require the TNC to retain TNC driver activity records 
necessary to resolve liability and coverage disputes.   
   
NAMIC’s concerns with HB 1463 – 
 
1) Although the proposed legislation states that TNC drivers are to procure commercial 
insurance coverage consistent with the “motor carrier” law in an amount in amounts required by 
the financial responsibility statute (Section 431:1OC-301(b) or “in such greater amounts as the 
[public utilities] commission may require”, NAMIC is concerned that this commercial insurance 
coverage requirement fails to address a number of important “insurance coverage gap” legal 
issues. For example, the proposed legislation still leaves open to legal dispute whether the 
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“motor carrier” coverage requirement for TNC drivers is primary insurance coverage, and 
whether the “motor carrier” coverage requirement for TNC drivers provides the sole duty to 
defend the TNC driver. 
   
2) The proposed legislation also fails to require necessary and appropriate insurance coverage 
disclosures to the TNC driver, and fails to require the TNC to retain TNC driver activity records 
necessary to resolve liability and coverage disputes.   
 
In essence, the fundamental problem with HB 1463 is that it fails to recognize that TNC 
activities, although clearly commercial in nature, are somewhat different from the traditional 
“motor carrier” commercial activity, and TNCs retain the services of many drivers who are not 
traditional “motor carrier” drivers, i.e. they may not fully appreciate the legal implications and 
liability exposure associated with commercial transportation. Therefore, these “motor carrier” 
statutes need to be amended to address more than just the inclusion of a reference to TNCs 
within the purview of the statute, they also need to include provisions necessary to address TNC 
business model created “insurance coverage gap” legal issues.   
 
Consequently, NAMIC believes that the House Transportation Committee should consider all of 
the various TNC bills introduced and available for introduction, and then select the bill that best 
addresses all of the “insurance coverage gap” legal issues that need to be properly resolved in 
order to preserve the availability and affordability of private passenger auto insurance coverage, 
address public safety concerns created by the TNC model, and establish a sound public policy 
and legal framework for the growth of the TNC industry and the development of new “sharing 
economy” business models.           
 
Thank you for your time and consideration. Please feel free to contact me at 303.907.0587 or at 
crataj@namic.org, if you would like to discuss NAMIC’s written testimony.  

Respectfully, 
 

 
 
Christian John Rataj, Esq. 
NAMIC Senior Director – State Affairs, Western Region                        
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