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Chairman Neugebauer, Vice Chairman Pearce, Ranking Member Clay and members of the 

Subcommittee, we are pleased to provide a statement to the Subcommittee from the National 

Association of Mutual Insurance Companies (NAMIC).   

 

NAMIC is the largest property/casualty insurance trade association in the country, with more 

than 1,400 member companies representing 40 percent of the total market. NAMIC supports 

regional and local mutual insurance companies on main streets across America and many of the 

country’s largest national insurers. NAMIC member companies serve more than 170 million 

policyholders and write nearly $225 billion in annual premiums.  Our members account for 54 

percent of homeowners, 43 percent of automobile, and 32 percent of the business insurance 

markets.  

 

Through our advocacy programs we promote public policy solutions that benefit NAMIC 

member companies and the policyholders they serve and foster greater understanding and 

recognition of the unique alignment of interests between management and policyholders of 

mutual companies. NAMIC and its members are very appreciative of this subcommittee’s focus 

on this important issue. 

 

The CFPB Proposed Arbitration Rule  

On May 5, 2016, the Consumer Financial Protection Bureau (CFPB) released a notice of 

proposed rulemaking that would bar the use of class-action waivers in consumer arbitration 

agreements for those financial services products the bureau oversees. The proposed rule 

represents yet another example of the continuing and unfortunate assault on the use of arbitration 

clauses in contracts.  While the CFPB does not have direct regulatory authority over the 

property/casualty insurance industry, the proposed rule is likely to have negative consequences 

for the industry and policyholders across the country. 

 

Arbitration clauses have long been used in contracts of all kinds to help obviate the need for 

costly litigation.  But it has also been used as a tool to combat the abuse of class-action lawsuits 

by trial attorneys.  Class actions were originally developed as a form of lawsuit in which a group 

of people claiming similar injuries or damages could sue the same organization together, 

benefiting legitimately aggrieved individuals by allowing them to more easily seek efficient legal 

relief. Nowadays, however, many class actions are not being prosecuted to seek justice, but 

rather to essentially shakedown a defendant - hurting businesses and damaging the American 

economy.  

 

The large size of some classes, and the resulting large potential payouts, make these cases very 

risky for businesses. As a result, most business defendants seek to settle class actions before 

going to trial. Unfortunately, plaintiffs’ lawyers have exploited businesses’ understandable 

caution to file many questionable or meritless class actions – all with the goal of scaring 

businesses into large settlements.  While these large settlements provide highly lucrative fee 

awards to plaintiffs' lawyers, their purported "clients," the class members, must fill out 

paperwork to obtain small, often token, compensation. Moreover, because participation in these 

settlements is often quite meager, much of the fund remains unclaimed. The end result is that the 

supposed beneficiaries of class actions rarely obtain meaningful benefits.   
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Arbitration can help individuals who have been harmed obtain meaningful redress efficiently and 

without resorting to the class action route.  Additionally, arbitration agreements often include 

confidentiality provisions which can limit threats of baseless litigation, predicated only on threats 

of publicizing groundless allegations of horrible acts or failures.  At the same time, claimants 

have protections as well – not all signed arbitration agreements are enforceable, nor do courts 

automatically accept deficient agreements. A claimant/plaintiff may ask a court to find that an 

arbitration agreement is invalid because the language of the agreement is either unconscionable 

or no longer valid. In addition, arbitration may not be permitted if the party who signed the 

agreement did not have authority to do so, or the dispute is beyond the scope of the agreement.  

When determining whether an arbitration agreement is unconscionable, courts will scrutinize 

whether the contractual terms unreasonably favor the drafter of the agreement and whether there 

is no meaningful choice on the part of the other party regarding the acceptance of the provision. 

There are well accepted judicial and factual standards that apply to these determinations that 

exist independent of the proposed rule, which could actually complicate, rather than clarify, any 

such challenges.  

 

Insurers have found that arbitration usually results in disputes being resolved faster and in a less 

burdensome manner for both parties and is typically favored by the courts. For insurers, disputes 

tend to be complex and therefore expensive to resolve in the standard litigation channels. 

Arbitration provides insurance companies and policyholders with fair, quick, cost-effective, and 

private dispute resolution options to resolve conflicts arising out of commercial insurance 

transactions. Alternative dispute resolution services include a neutral panel of insurance experts 

with extensive insurance experience in a wide range of complex areas; a variety of non-binding 

and binding dispute resolution options designed for insurance disputes; and a dedicated case 

management team with commercial insurance expertise. 

 

While banning the use of arbitration clauses in insurance contracts would be very detrimental for 

the industry, the proposed rule would only directly impact those contracts offered by entities that 

fall under the CFPB’s jurisdiction – which property/casualty insurance does notThe rule will 

increase the costs of doing business with financial firms now subjected to more litigation and 

will also lead to increased liability costs for many insurance company policyholders.  Indeed, the 

CFPB even acknowledges in several sections of the notice that eliminating arbitration 

agreements will increase potential liability and that attendant liability insurance coverage for 

banks and other covered financial services companies will increase. 

 

Further, according to Section 1028 of the Dodd-Frank Act, the CFPB had to make any rule 

prohibiting companies from using arbitration clauses consistent with a study they were also 

mandated to produce.  While the study produced by the agency purportedly forms the basis for 

its proposed limitations, many commenters have noted that the study shows consumers are better 

off taking their disputes through arbitration rather than participating in a class action lawsuit to 

resolve a dispute.  The study indicates that arbitration has significant, demonstrable benefits over 

litigation in general, and class action litigation in particular. The study also illustrates how 

arbitration may be faster, less expensive, and more effective than class action litigation. 

 

The study shows that 60 percent of class actions produce zero benefit to putative class members. 

The Bureau trumpets its finding that  consumers obtained $2.7 billion through class action 

http://files.consumerfinance.gov/f/201503_cfpb_arbitration-study-report-to-congress-2015.pdf
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settlements between 2008 and 2012, but fails to note this only works out to  $79.41 per consumer 

on average, or only $32.35 in cash recoveries), compared with the $5,389 on  average consumers 

recover in a favorable arbitration decision. At the very least, the arbitration study fails to provide 

a basis for prohibiting the use of arbitration 

 

The Bureau’s study indicates that class action lawsuits can be lengthy, complex, and ultimately 

provide very little actual relief to consumers as compared to arbitration.  The proposed rule is not 

supported by the study as required under Dodd Frank Section 1028, but instead, is a move by the 

CFPB to expand its regulatory reach, regardless of the conflicting evidence to support its policy 

position.   

 

Legal precedents support the use of arbitration clauses as well.  The Federal Arbitration Act (the 

Act) provides for judicial facilitation of private dispute resolution through arbitration. It applies 

in both state and federal courts, was held constitutional in Southland Corp. v. Keating, 465 U.S. 

1 (1984), and applies where the transaction contemplated by the parties "involves" interstate 

commerce and is predicated on an exercise of the Commerce Clause powers granted to Congress 

in the U.S. Constitution. The Act provides for contractually-based, compulsory and binding 

arbitration, resulting in an arbitration award entered by an arbitrator or arbitration panel as 

opposed to a judgment entered by a court of law. 

 

The Supreme Court of the United States in Marmet Health Care Ctr., Inc. v. Brown, 132 S. Ct. 

1201 (2012), ruled that state and federal courts must enforce the Act, with respect to all 

arbitration agreements covered by that statute.  The Act provides that a "written  provision in . . . 

a contract evidencing a transaction involving commerce to settle by arbitration a controversy 

thereafter arising out of such contract or transaction... shall be valid, irrevocable, and 

enforceable, save upon such grounds as exist at law or in equity for the revocation of any 

contract."  The Court opined that the Act "reflects an emphatic federal policy in favor of arbitral 

dispute resolution." KPMG LLP v. Cocchi, 565 U.S._,_ (2011) (per curiam) (slip op., at 3) 

(quoting Mitsubishi Motors Corp. v. Soler Chrysler-Plymouth,  Inc., 473 U. S. 614, 631 (1985).  

 

Conclusion 

The Subcommittee has undertaken this review to consider that the regulation must be in the 

“public interest and for the protection of consumers” and to give Committee members the 

opportunity to examine both the CFPB’s published report and the proposed rule. NAMIC and its 

members are concerned with both the substance and basis of the proposed rules and believe the 

CFPB should reconsider its position on arbitration based upon the findings of its own study.  In 

the end, NAMIC believes that its member companies’ policyholders will be harmed by the rule. 

  

We greatly appreciate the efforts of the Subcommittee in its efforts and will be happy to provide 

such other information as may be of assistance. 


