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November 16, 2015       SENT VIA EMAIL 

Office of the Montana State Auditor     Jodi Medlar, Asst. to Commissioner 
Commissioner of Securities and Insurance    jmedlar@mt.gov 
840 Helena Ave. 
Helena, MT  59601 
 
RE: Draft Advisory Memorandum on Auto Repair Estimating Systems and Market Price – 
NAMIC’s Written Comments  
 
Dear Commissioner and State Auditor Monica J. Lindeen:    
 
Thank you for affording the National Association of Mutual Insurance Companies (NAMIC) an 
opportunity to submit written comments on the above captioned draft advisory memorandum. 
 
NAMIC is the largest property/casualty insurance trade association in the country, serving regional and 
local mutual insurance companies on main streets across America as well as many of the country’s largest 
national insurers.  
 
The 1,300 NAMIC member companies serve more than 135 million auto, home and business 
policyholders and write more than $208 billion in annual premiums, accounting for 48 percent of the 
automobile/homeowners market and 33 percent of the business insurance market. NAMIC has 134 
members who write property/casualty insurance in the State of Montana, which represents 40% of the 
insurance marketplace.  
 
NAMIC’s members have the following concerns with the proposed draft advisory memorandum: 

1) NAMIC is concerned about the Advisory Memorandum statement that, “insurers who disregard 
repair operations because such operations are not standard and customary charges in the market are 
in violation of the forgoing provision (Mont. Code Ann § 33-18-222(1). [Emphasis Added] 

Mont. Code Ann § 33-18-222(1) states, “(1) For purposes of 33-18-221, 33-18-223, and 33-18-224, 
"market price" means the: (a) price agreed upon between the insurer and the business; or (b) prevailing 
competitive rate that is reasonable and necessary in the local area where the repairs are to be performed.” 
[Emphasis added] 

There is no expressed language in Mont. Code Ann § 33-18-222(1) that states that an insurer is required 
to pay for auto repair operations that are not standard and customary charges. Moreover, the statute 
defines “market price” as being a prevailing rate that is “reasonable and necessary.” Since “reasonable” is 
not specifically defined, it is consistent with common-sense and common-experience for one to define 
“reasonable” auto repair charges as charges that are consistent with “standard and customary” charges in 
the local area where the repairs are being performed. For the aforementioned reasons, NAMIC 
respectfully requests that this proposed statement, which is inconsistent with the letter, spirt, and practical 
application of Mont. Code Ann § 33-18-222(1), be removed from the proposed advisory memorandum.  
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2) NAMIC is concerned about the Advisory Memorandum statement that, “the definition of market 
price does not mean insurers or adjusters are in compliance with Montana law by obtaining an 
estimate for the lowest cost from another business in the same market area.” [Emphasis added]. 

This proposed statement is logically inconsistent with Mont. Code Ann § 33-18-222(1). The statute 
defines “market price” as the prevailing competitive rate that is reasonable and necessary in the local 
area where the repairs are to be performed.” [Emphasis added] Therefore, the key considerations are: 1) 
what is the prevailing competitive rate in the local area, and 2) what is a reasonable and necessary auto 
repair charge.  

Mont. Code Ann § 33-18-222(1) does not directly or indirectly prohibit an insurer from using the lowest 
cost charged by another shop in the area, which is arguably what the proposed statement could be 
interpreted to mean. The insurer must only make sure that said lowest cost charge is a competitive 
prevailing charge and a reasonable and necessary charge. Consequently, NAMIC suggests that the 
proposed statement be removed from the Advisory Memorandum or be rewritten to conform to the 
current law.    

3) NAMIC is concerned about the Advisory Memorandum statement that, “for purposes of this 
office’s enforcement of the foregoing provisions, market price must be determined by list price on 
parts, prevailing surveyed labor rates, material usage, and markup on sublet.” [Emphasis added]. 

NAMIC believes that this entire proposed statement exceeds the regulatory authority of the CSI and is 
potentially harmful to auto insurance consumers. To start with, NAMIC is concerned that the CSI has 
arguably made this advisory memorandum an ultra vires regulation and a market conduct standard that 
could be used as a basis for sanctioning an insurer. The tone of “for purposes of this office’s enforcement 
. . .” is needlessly and inappropriately threatening. Insurers already know that they must comply with state 
law and the insurance code in their business activities.  

Additionally, NAMIC is concerned that the CSI is attempting to expand the legislative scope of Mont. 
Code Ann § 33-18-222(1). If the State Legislature had intended that “market price” must be determined 
by list price on parts, prevailing surveyed labor rates, material usage, and markup on sublet, it could have 
and should have enumerated such requirements in its statutory definition of what is an acceptable “market 
price”.        

NAMIC is also concerned by the inherent anti-consumer ambiguity created by this new regulatory 
requirement. Specifically, what is meant by “list price on parts”? Who determines “list price on parts”? 
What if a specific auto repair shop has a “list price on parts” that is excessive in comparison to what is 
charged by most of the other repair shops in the area?  

Further, where in state law is there a requirement for an insurer to conduct a “surveyed” labor rate? What 
is meant by the “prevailing” surveyed labor rate? If an insurer has voluntarily and independently created 
its own internal survey of labor rates in an area is the CSI requiring insurers to disclose this proprietary 
business information so that a “prevailing” surveyed labor rate may be created? NAMIC respectfully 
requests that the CSI provide a specific statutory citation that grants such broad and unrestricted 
regulatory authority to require insurers to conduct a formal labor rate survey and requires insurers to 
disclose this proprietary information to their competitors.  

NAMIC is also concerned that the CSI is adding additional variables that are nebulous by their very 
nature, i.e. “material usage” and “markup on sublet”, into the evaluation of “market price”. This provision 
is rife with potential for conflict between auto insurers and auto body repair shops, which is likely to 
needlessly delay the timely repair of auto insurance consumers’ motor vehicles and unnecessarily increase 
the cost of administering and settling auto insurance claims.   
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This entire provision seems far more like an auto body repair shop profitability protection law than an 
auto insurance consumer protection law. Mutual insurers have a legal and contractual duty to their 
insureds as individual claimants and as a collective body of policyholders, who have certain legal rights 
and duties owed to them pursuant to the insurer’s organizational structure as a mutual insurer. One of 
those duties owed to the collective body of policyholders is for the insurer to actively engage in 
reasonable and appropriate cost-containment, so as to help facilitate affordability of insurance coverage 
for the collective body of policyholders. Consequently, NAMIC is concerned that this pro-auto repair 
shop profitability proposal would be detrimental to the welfare of auto insurance consumers, who want 
their automobiles properly repaired in a fast, fair and cost-effective manner.                  

In closing, NAMIC respectfully requests that the CSI reconsider issuing this proposed Advisory 
Memorandum, and handle any specific insurer claims handling practice of concern to the department on a 
case-specific basis as opposed to attempting to fundamentally change and broaden the scope of Mont. 
Code Ann § 33-18-222(1). 

Thank you for your time and consideration. Please feel free to contact me at 303.907.0587 or at 
crataj@namic.org, if you would like to discuss NAMIC’s written testimony.  
 
Respectfully, 

 
 
Christian John Rataj, Esq. 
NAMIC – Senior Director of State Affairs  
Western Region   
                

mailto:crataj@namic.org

