
 
 
 
 
 
 

 
 
October 15, 2015 

 
Colorado Department of Regulatory Agencies 
Division of Insurance  
Commissioner Marguerite Salazar   
1560 Broadway, Suite 850     sent via email to:  
Denver, CO 80202      matt.mortier@state.co.us 
 
 
 
RE: NAMIC’s Written Comments on the Draft Proposed Market Conduct Legislation 
 
Dear Commissioner Salazar:   
 
Thank you for affording the National Association of Mutual Insurance Companies (NAMIC) an 
opportunity to submit written comments on the Draft Proposed Market Conduct Legislation.  

 
NAMIC is the largest property/casualty insurance trade association in the country, serving 
regional and local mutual insurance companies on main streets across America as well as many 
of the country’s largest national insurers.  
 
The 1,400 NAMIC member companies serve more than 135 million auto, home and business 
policyholders and write more than $196 billion in annual premiums, accounting for 50 percent of 
the automobile/homeowners market and 31 percent of the business insurance market. NAMIC 
has 160 members who write property/casualty and workers’ compensation insurance in the State 
of Colorado, which represents 44% of the insurance marketplace.  
 
Through our advocacy programs we promote public policy solutions that benefit NAMIC 
companies and the consumers we serve.  Our educational programs enable us to become better 
leaders in our companies and the insurance industry for the benefit of our policyholders.  
 
NAMIC appreciates the Division of Insurance’s (DOI) collaborative approach to this proposed 
legislative project and all of the time the DOI has invested into soliciting and considering 
stakeholder feedback on the language of the proposed legislation.  
 
Overall, NAMIC’s members are pleased with the scope and structure of the draft proposed 
legislation. We commend the DOI on its commitment to draft legislation that is consistent with 
the key provisions of the NCOIL Market Conduct Surveillance Model Law and which 
respectfully balances the regulatory needs of the DOI with the pro-consumer market completion 
needs of insurers.  
 



 
 
 
  
 
 

In the spirit of cooperation, NAMIC respectfully tenders the following comments, questions, and 
suggested revisions: 
 
1) Section 10-1-302. Definitions – NAMIC believes that the DOI may want to consider 
clarifying what is meant by a “complaint” in 10-1-302 (3).  NAMIC assumes that a “complaint” 
pertains to a communication made by a policyholder or claimant to the DOI, but the language is 
somewhat ambiguous. Additionally, in proposed 10-1-139, the section refers to an “investigation 
conducted by the commissioner”, but the word “investigation” is not defined or listed as a market 
conduct surveillance activity or as part of the regulatory process for handling a consumer 
complaint. NAMIC recommends that Section 10-1-302 be revised to resolve this ambiguity, 
especially since it specifically relates to an important confidentiality provision in the proposed 
legislation.     
 
2) Section 10-1-305. Market conduct examination – rules – In subsection (2), the draft 
legislation deviated from the current legislation in that it replaces the word “shall” with the word 
“may” in the provision that reads: “To the extent practical, the commissioner “may” coordinate 
a market conduct examination of a foreign company . . . .”  
 
Since the requirement that the DOI coordinate its market conduct examination (MCE) with the 
insurer’s state of domicile is conditional, i.e. “to the extent practical”, NAMIC thinks that the 
word “shall” should be retained from the current language of the legislation. The word “shall” 
more accurately reflects the DOI’s and its stakeholders’ shared desire to streamline and 
economize the MCE process, while still allowing for reasonable regulatory discretion for the 
DOI.  
 
3)  Section 10-1-310. Confidentiality requirement – NAMIC recommends that subsection (c) 
be revised to make it clear that self-evaluation or voluntary compliance program documents are 
provided with the same confidentiality protection as all other documents, reports, and materials 
subject to a market conduct surveillance activity.  
 
The current language of the proposed legislation is ambiguous, because the first sentence states:           

 
(c) All documents, including, but not limited to, working papers, third-party models  or 
products, complaint logs, and copies of any documents created, produced, obtained by, 
or disclosed to the commissioner or any other person in the course of market conduct 
surveillance conducted pursuant to this part 3, and all documents obtained by the NAIC 
as a result of any of the provisions of this part 3, shall be given confidential treatment by 
the commissioner, the commissioner, and market conduct surveillance personnel, shall 
not be subject to subpoena, and shall not be made public or used by the commissioner or 
any other person, except as provided in section 10-1-310(3). [Emphasis added] 
 

 This language arguably supports the conclusion that self-evaluation or voluntary compliance 
program documents are provided with the same protection as all other documents, reports and 



 
 
 
  
 
 

materials, which makes sense because there is no legal or public policy rationale for not 
providing the same confidentiality protection to an insurer’s proactive internal efforts to ensure 
that the company is in compliance with state insurance laws and regulations.  

 
 Unfortunately, the next sentence in subsection (c) creates ambiguity as to what confidentiality 

protection is provided to self-evaluation or voluntary compliance program documents, because it 
states: 

  
  Any self-evaluation or voluntary compliance program documents voluntarily disclosed 

 to the commissioner or other person by a company, other than in the course of market 
 conduct surveillance, and the data collected via the NAIC market conduct annual 
 statement shall be given confidential treatment by the commissioner, the division, and 
 market conduct surveillance personnel, shall not be subject to subpoena, and shall not be 
 made public or used by the commissioner or any other person, except as provided in 
 section 10-1-310(3). [Emphasis added] 

 
 NAMIC believes that the phrase, “other than in the course of market conduct surveillance” 

should be removed from the subsection, because it could be arguably interpreted to mean that  
        any self-evaluation or voluntary compliance program documents voluntarily disclosed during the 

course of a market conduct surveillance activity does not receive confidentiality or privilege 
protection. NAMIC also recommends that the word “voluntarily” be removed as a qualifier to 
the word “disclosed”, because this unnecessary term could create legal ambiguity. Whether the 
insurer intended to disclose the self-evaluation documents voluntarily or did so involuntarily to 
avoid regulatory sanctions is irrelevant, and confidentiality protections should be provided for 
the self-evaluation documents in either scenario.    

 
 4)  Section 10-1-310. Confidentiality requirement – Subsection (2)(a) states that the 

commissioner may share documents . . . “if the recipient agrees to and has the legal authority to 
maintain the confidentiality and privilege status of the documents ….”  NAMIC recommends 
that this section be slightly modified to also require that the recipient have the “ability”, whether 
that be technological safeguards or internal confidentiality protection protocols in place, to 
maintain the confidentiality and privilege status of the documents. NAMIC suggests rewriting 
the provision to read, “if the recipient agrees to and has the legal authority and ability to maintain 
the confidentiality and privilege status of the documents ….”  [Emphasis added to point out 
suggested text].  

 
 5)  Section 10-1-310. Confidentiality requirement – Subsection (5) states: 
 
  Notwithstanding the confidentiality requirements in paragraph (c) of subsection (1) of 

 this section, when the commissioner performs any type of market conduct surveillance 
 that does not rise to the level of a market conduct examination, the commissioner may 
 make the final results of the market conduct surveillance, in an aggregated format, 



 
 
 
  
 
 

 available for public inspection in a manner deemed appropriate by the commissioner. 
 [Emphasis added]. 

 
    What is meant by “in an aggregate form”? Will the identity of the insurer(s) be protected? Why 

is the disclosure threshold set at “does not rise to the level of a market conduct examination”? 
 If one of the primary purposes of the legislation is to clarify the scope of market conduct 

surveillance and facilitate the use of more targeted, cost-effective, and administratively efficient 
market conduct surveillance activities other than standard market conduct examinations, 
shouldn’t the confidentiality protections provided for in 10-1-310 be as broad as practical? 
NAMIC suggests that this phrase be revised to read, “does not rise to the level of a market 
conduct surveillance activity.” [Emphasis added to point out suggested text].  

    
6)  Section 10-1-139. Confidentiality – NAMIC is concerned that the current language of this 
section could arguably be interpreted as seriously limiting the temporal scope of the 
confidentiality protections provided for in Section 10-1-310.  The section states:  
 
 When any investigation is conducted by the commissioner, all documents, including but 
 not limited to, working papers, claim files, recorded information, electronic mail, and all 
 copies thereof, that are produced or obtained by or disclosed to the commissioner or any 
 other person in the course of the investigation shall be given confidential treatment until 
 the investigation is concluded by the commissioner. After an investigation is concluded, 
 the records shall no longer be considered confidential, except as otherwise provided in 
 article 72 9 of title 24, C.R.S., relating to public records. [Emphasis added]  
 
Insurers need permanent not temporary confidentiality protection for their market conduct 
surveillance documents. The current language will create legal ambiguity as to the scope and 
breadth of the confidentiality protections provided to the insurer and will likely lead to legal 
conflict over whether market conduct surveillance documents and materials that were protected 
during the investigation are to receive the same or less confidentiality or privilege protection 
under the public records law. NAMIC is confused as to what is the public policy rationale for 
taking away confidentiality protections granted during the market conduct surveillance process.  
 
From a practical standpoint, this temporal delineation in confidentiality protection completely 
undercuts the very purpose of granting confidentiality protections in Section 10-1-310, i.e. to 
protect insurer trade secrets, proprietary information, intellectual property rights, and internal 
business practices inextricably tied to the company’s marketing strategy. NAMIC respectfully 
recommends that Section 10-1-139 be removed, in its entirety, from the proposed legislation.        
 
Thank you for your time and consideration of NAMIC’s written comments. NAMIC looks 
forward to participating in this collaborative endeavor. Please feel free to contact me at 
303.907.0587 or at crataj@namic.org, if you have any questions pertaining to my written 
testimony. 
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Respectfully, 
 

 
 

Christian J. Rataj, Esq. 
NAMIC’s Senior Director - State Affairs 
Western Region  


