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October 2, 2015 
           
Patricia Hein, Attorney IV 
California Department of Insurance      sent via email to: 
45 Fremont Street, 21st Floor      patricia.hein@insurance.ca.gov 
San Francisco, CA 94105 

 
 

RE: Workers’ Compensation Policy Forms, Reg. File 2014-00014 - NAMIC’s written testimony 
 
 
Dear Ms. Hein: 
 
Please accept these comments on behalf of the members of the National Association of Mutual Insurance 
Companies (NAMIC) regarding the above referenced proposed regulation. 
 
NAMIC is the largest property/casualty insurance trade association in the country, serving regional and local mutual 
insurance companies on main streets across America as well as many of the country’s largest national insurers.  
The 1,300 NAMIC member companies serve more than 135 million auto, home and business policyholders and 
write more than $208 billion in annual premiums, accounting for 48 percent of the automobile/homeowners market 
and 33 percent of the business insurance market. NAMIC’s members write a significant amount of the workers’ 
compensation insurance in the State of California.   
 
Through our advocacy programs we promote public policy solutions that benefit NAMIC companies and the 
consumers we serve.  Our educational programs enable us to become better leaders in our companies and the 
insurance industry for the benefit of our policyholders.  
 
NAMIC appreciates the CDI’s desire to ensure that “ancillary agreements” do not improperly alter or modify the 
terms of the insuring agreement between the WC insurer and the employer-policyholder, or adversely impact the 
statutory rights of the injured worker. Although the revised draft of the regulation appropriately addresses a number 
of important insurance industry and employer concerns, NAMIC respectfully requests that the definition of 
“ancillary agreements”, specifically the list of agreements, forms, and documents expressly excluded from the 
definition of “ancillary agreements” be broadened to exclude the entire TPA agreement, because this detailed 
statement of the contractual relationship between the TPA and the insurer does not alter or modify the contractual 
relationship between the WC insurer and the employer-policyholder nor does it impact the statutory rights of the 
injured work. Unnecessary disclosure of administrative and procedural aspects of the relationship between the TPA 
and the WC insurer are far more likely to confuse than educate the employer-policyholder and injured worker.  
 
NAMIC also recommends the following revisions to the definition of an “ancillary agreement” so as to clarify the 
scope of the proposed definition of “ancillary agreements” and to remove ambiguity that could create unnecessary 
legal disputes, administrative costs and burdens for WC insurers, and claims processing delays for employer-
policyholders and their injured workers: (tracked edits have been removed for easier review of NAMIC’s proposed 
definition of “ancillary agreements”)  
 
“Ancillary agreement” means an agreement that is a supplementary writing, excluding standard insurer 
communications and correspondences, or contract relating to a policy or endorsement form that adds to, subtracts 
from, or revises the obligations of either the insured or the insurer regarding any terms of an insurance policy, 
including, but not limited to policy premium amounts or rates, the amount of expense or tax that is due, deductible 
amounts, policy duration, cancellation provisions or the amount or type of claims payable under the policy.  
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“Ancillary agreements” do not include agreements that only set forth (1) the method for making payments (2)  the 
method for funding deductible amounts or other policy-related charges due under a policy, (3) the type, calculation, 
collection, use, amounts and related provisions concerning collateral or security within the deductible, (4) the 
payment due dates, (5) the payment transmittal information, (6) third-party administrator (TPA) agreements and/or 
claims services agreements, (7) the insurer’s method of selecting a claims administrator for claims under the 
Policies or the name of the insurer’s selected claims administrator. 
 
NAMIC also recommends the following revisions to the proposed regulation: 
 
Section 2250(d) and (j) – inclusion of “ancillary agreement” in these sections of the proposed regulation is 
problematic, because it needlessly and improperly broadens the scope of regulatory approval requirements. 
Additionally, the inclusion of “ancillary agreements” in these sections of the proposed regulation would create new 
administrative burdens for WC insurers, and would be impractical and unduly restrictive.   

Section 2251(a) would require approval of all non-standard policy forms including “ancillary agreements” – this 
requirement would eliminate a WC insurer’s ability to negotiate necessary last minute changes to TPA agreements 
that have no impact on the terms of the underlying coverage or rates. WC insurers, like all other businesses, need 
reasonable discretion to modify agreements with service providers to address sudden changes in the insurance 
marketplace or evolving business practices that have no coverage or rate impact.   

Section 2253 would require an “attachment clause” in every “ancillary agreement”.  NAMIC is unclear as to why 
this proposed requirement is necessary. NAMIC is concerned that it is likely to create legal ambiguity.  

Section 2254 would arguably allow only rating agencies to submit “ancillary agreements”. This would severely limit 
a WC insurer’s ability to use non-standard agreements (as defined in the statutes), because any non-standard 
agreement would have to be filed through the rating organization. The proposed regulation would add a new layer to 
the forms approval process without creating any corresponding benefit to employer-policyholders or injured 
workers. It would merely create a new costly and unnecessary bureaucratic procedure that will delay basic business 
activities. In effect, the use of a non-standard agreement would require the WC insurer to submit the form to 
WCIRB and then WCIRB would then have to submit it to the DOI for approval before the WC insurer could use 
it. The proposed provision would require the participation of an unnecessary intermediary (WCIRB) before a WC 
insurer could use a non-standard agreements. This will create needless delays in the forms approval process and 
expose WC insurers to improper disclosure of proprietary business information. NAMIC is concerned that this 
requirement would adversely delay delivery of the product to the detriment of both insureds and injured workers  
and detrimental to WC insurance market competition.  

Section 2256 would prevent insurers from altering “ancillary agreements” after the approval process, even if the 
minor modification is agreed to and beneficial to the employer-policyholder and has no coverage or rate impact. 
This would hinder WC insurers in their ability to be responsive to their client’s changing professional needs. 
Reasonable flexibility promotes and facilitates pro-consumer and injured worker insurance practices.  

Section 2257 would require filing and approval of any “ancillary agreement” used by a WC insurer.  Again, this 
requirement would be unnecessarily burdensome. 

Section 2259 would create impediments to the use of appropriate limiting or restrictive endorsements. NAMIC is 
concerned that this procedural requirement could arguably be used as a “backdoor” to limiting a WC insurer’s 
ability to reasonably exclude or proscribe coverage under the WC policy. 

Section 2268 would prohibit an insurer from using an “ancillary agreement” unless it is actually attached to the 
policy. This is contrary to established business practices and would create a new administrative cost and burden for 
WC insurers. NAMIC believes that as long as the employer-policyholder has full notice of and access to the 
“ancillary agreement” it need not be attached to the policy 
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Thank you for your time and consideration. Please feel free to contact me at 303.907.0587 or at crataj@namic.org, if 
you would like to discuss NAMIC’s written testimony.  

Respectfully, 

 
Christian John Rataj, Esq. 
NAMIC Senior Director – State Affairs, Western Region                        

mailto:crataj@namic.org

