
 
 
 
 
 
 
Hawaii State Legislature        February 4, 2015 
House Committee on Labor and Public Employment 
Hawaii State Capitol 
415 South Beretania Street 
Honolulu, HI 96813 
 
Filed via electronic testimony submission system 
 
RE: HB 679, Workers’ Compensation; Penalty; Temporary Partial Disability - NAMIC’s 
Written Testimony for Committee Hearing  

Dear Representative Nakashima, Chair; Representative Keohokalole, Vice-Chair; and members 
of the House Committee on Labor and Public Employment: 

Thank you for providing the National Association of Mutual Insurance Companies (NAMIC) an 
opportunity to submit written testimony to your committee for the February 6, 2015, public 
hearing. Unfortunately, I will not be able to attend the public hearing, because of a previously 
scheduled professional obligation.  

NAMIC is the largest property/casualty insurance trade association in the country, serving 
regional and local mutual insurance companies on main streets across America as well as many 
of the country’s largest national insurers.  
 
The 1,400 NAMIC member companies serve more than 135 million auto, home and business 
policyholders and write more than $196 billion in annual premiums, accounting for 50 percent of 
the automobile/homeowners market and 31 percent of the business insurance market. NAMIC 
has 69 members who write property/casualty and workers’ compensation insurance in the State 
of Hawaii, which represents 30% of the insurance marketplace.  
 
Through our advocacy programs we promote public policy solutions that benefit NAMIC 
companies and the consumers we serve.  Our educational programs enable us to become better 
leaders in our companies and the insurance industry for the benefit of our policyholders.  
 
NAMIC’s members appreciate the importance of protecting the legal rights and economic needs 
of injured workers, and commend the bill sponsor for his sincere desire to improve the law on 
workers’ compensation temporary disability benefits. In the spirit of cooperation, NAMIC 
respectfully tenders the following concerns and suggested revisions to HB 679: 
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1) The proposed amendment to Section 386-92(a), Hawaii Revised Statutes is confusing and 
conceptually inconsistent with the other prompt payment requirements enumerated in the 
current statute.  

The proposed amendment states that temporary partial disability benefits must be paid by the 
employer or insurance carrier “within fourteen calendar days after the end of the employee’s 
customary work week” or there will be a twenty percent penalty applied to the unpaid 
compensation.  (Emphasis added). 

Section 386-92(a), Hawaii Revised Statutes currently sets forth penalties for non-prompt 
payment of compensation payable under the terms of a final decision or judgment. The deadline 
for prompt payment is “thirty-one days after it becomes due, as provided by the final decision or 
judgment”.  The statute also states that payment of temporary total disability benefits shall be 
paid “within ten days, exclusive of Saturdays, Sundays, and holidays, after the employer or 
carrier has been notified of the disability.” (Emphasis added).  

The current law has a clear and rational starting point for calculating when an employer or 
insurer has failed to make a prompt payment. For compensation pursuant to a final decision or 
judgment, the operative deadline calculation date is the date the compensation is payable per the 
terms of the judgment. For a temporary total disability benefits payment, the operative deadline 
calculation date is the date of the notice of the disability. Both of these timelines are based upon 
a clear legal determination that there is a compensable workers’ compensation disability, i.e. 
notification of the disability or a judicial decision on compensation.   

However, the proposed provision for payment of a temporary partial disability is merely related 
to an employee’s customary work schedule, which is a variable unrelated to a determination of a 
compensable workers’ compensation disability claim. NAMIC’s members do not understand 
why an employee’s work schedule should be the basis for determining when a temporary partial 
disability payment is due and when a penalty shall be assessed against the employer or insurer. 
Why should the end of the employee’s customary work week be the operative date for a 
temporary partial disability payment, when the date of notice of disability is the operative date 
for a temporary total disability?  

2) NAMIC is concerned that the proposed prompt payment provision for temporary 
partial disabilities is impractical and likely to increase the potential for workers’ 
compensation disability fraud. 

Requiring an employer or insurer to pay temporary partial disability benefits within fourteen 
days of the end of the employee’s customary work week will create an unnecessary 
administrative burden and claims adjusting expense for insurers, who have a legal duty to 
thoroughly investigate the claim and exam the employee’s entire medical record. In fact, the 
proposed amendment titled Section 386-92(c) specifically states that “an employee’s eligibility 
for disability benefits shall be determined by an examination of the employee’s entire record       
. . .” (Emphasis added). How can an employer or insurer reasonably comply with this medical 
record examination provision and also comply with the requirement that a disability payment be 
issued for a temporary partial disability within fourteen days of the end of employee’s customary 
work week?  
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Moreover, by forcing an insurer to rush payment for an alleged temporary partial disability claim 
before the employer or insurer has had appropriate time to properly evaluate and investigate the 
facts of the case and the medical validity of the temporary partial disability claim is likely to 
increase the potential for workers’ compensation disability fraud. As studies repeatedly show, 
worker’s compensation fraud increases the cost of insurance for employers and jeopardizes 
benefits available to workers with legitimate injuries. From a public policy standpoint, why 
should a temporary partial disability claim, which is more easily feigned than a temporary total 
disability, which will generally have more objectively identifiable physical manifestations, be 
rushed through at a pace that will hinder insurers in their ability to engage in reasonable fraud 
prevention and detection protocols? 

3) NAMIC is concerned that Section 386-92(b) would deny an employer or insurer of 
appropriate administrative due process. 

The proposed amendment states that “the penalty shall be due and payable without the necessity 
of an order or decision from the director.” So in effect, the employer or insurer has no right to 
contest the imposition of the penalty. This runs afoul of basic procedural and substantive due 
process rights that all administrative law parties are legally entitled to receive.  

This proposed provision is also inconsistent with the current statutory provision in Section 386-
92(a) that specifically affords an employer or insurer the right to file with the Director an excuse 
for non-timely payment of compensation pursuant to a final judgment or payment for a 
temporary total disability within the enumerated statutory timetable. Specifically, the statute says 
that nonpayment may be “excused by the director after a showing by the employer or insurance 
carrier that the payment of the compensation could not be made on the date prescribed …”  

NAMIC believes that it doesn’t make sense to grant or deny due process protections to an insurer 
or employer based solely upon the type of temporary disability payment at issue. Moreover, such 
a policy is arbitrary in nature and discriminatory in effect, because it penalizes insurers or 
employers who have a disputed temporary partial disability payment at issue by denying them 
due process rights that are afforded to employers or insurers who have a disputed temporary total 
disability payment at issue. 

4) NAMIC is concerned that proposed Section 386-92(c) prejudices the rights of insurers or 
employers by preventing them from being able to reasonably rely upon the certification or 
lack thereof by the attending physician of the purported dates of the disability. 

Employers and insurers reasonably rely upon the medial services of attending physicians, who 
are independently retained to investigate and evaluate medical claims and provide an interim 
report to the parties. An attending physician may fail to certify the dates of the disability for a 
number of legitimate reason, some of which need to be considered by the employer or insurer in 
determining whether an employee is eligible for temporary total disability or temporary partial 
disability benefits.  

The proposed amendment is overly broad in its language in that it arguably prevents the 
employer or insurer from considering and relying upon the rationale behind the attending 
physician’s failure to certify the dates of the disability. 
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If the purpose of the suggested amendment is to make sure that an employee is not conclusively 
disqualified from receiving a temporary disability benefit merely because of an accidental failure 
by the attending physician to timely certify the disability dates, the proposed amendment should 
be revised to specifically accomplish this objective.     

Thank you for your time and consideration. Please feel free to contact me at 303.907.0587 or at 
crataj@namic.org, if you would like to discuss NAMIC’s written testimony.  

 
Respectfully, 
 

 
 
Christian John Rataj, Esq. 
NAMIC Senior Director – State Affairs, Western Region                      
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