
January 17, 2012

Regulations Division
Office of General Counsel
Department of Housing and Urban Development
451 7th Street SW., Room 10276
Washington, DC 20410–0500.

Re: ! Docket No. FR–5508–P–01; RIN 2529–AA96
 Implementation of the Fair Housing Act’s Discriminatory Effects Standard

Dear Sir/Madam:

The National Association of Mutual Insurance Companies (“NAMIC”) appreciates 
the opportunity to comment on the Department of Housing and Urban Development’s 
(“HUD”) proposed implementation of the Fair Housing Act’s (“FHA”) Discriminatory 
Effects Standard (“Proposed Rule”).  

NAMIC is the largest and most diverse property/casualty trade association in the 
country, with 1,400 regional and local mutual insurance member companies on main 
streets across America joining many of the country’s largest national insurers who also 
call NAMIC their home.  Member companies serve more than 135 million auto, home 
and business policyholders, writing in excess of $196 billion in annual premiums that 
account for 50 percent of the automobile/ homeowners market and 31 percent of the 
business insurance market.  More than 200,000 people are employed by NAMIC 
member companies.

Background

 The Fair Housing Act prohibits discrimination against any person in “the terms, 
conditions, or privileges of sale or rental of a dwelling, or in the provision of services or 



facilities in connection therewith, because of race, color, religion, sex, familial status, or 
national origin.”1

 HUD on November 16, 2011 proposed significant changes in the implementation 
of the Discriminatory Effects Standard.2  The proposed rule purportedly would 
harmonize existing standards for determining when a housing practice with a 
discriminatory effect violates the FHA. The proposed rule also discusses liability 
standards where a facially neutral housing practice has a discriminatory effect. 

In its proposal, HUD asserts that it has long interpreted the FHA to permit 
disparate-impact claims, meaning claims of discrimination even where there has been 
no intent to discriminate and no claim that any person was subject to discriminatory 
treatment, and has held that the Act is violated by facially neutral practices that have a 
disparate impact on protected classes.3 According to HUD, violations of various 
provisions of the FHA may be established by proof of discriminatory effects, and 
discriminatory effects claims may be brought pursuant to the FHA under subsections (b) 
and (f)(2) of 42 U.S.C. § 3604 (“Section 3604”), which prohibit discrimination “in the 
terms, conditions, or privileges of sale or rental of a dwelling, or in the provision of 
services or facilities in connection therewith, because of” a protected characteristic.

 The recently proposed rule would solidify HUD’s position on disparate-impact 
liability and prescribe standards for addressing disparate-impact claims. HUD proposes 
to add a new Subpart G, Prohibiting Discriminatory Effect, which would confirm that the 
Fair Housing Act may be violated by a housing practice that has a discriminatory effect, 
as defined in 24 C.F.R. § 100.500(a), regardless of whether the practice was adopted 
for a discriminatory purpose and regardless of whether any individual person was 
subjected to discriminatory treatment.

 As examples of practices that may have a disparate impact on a class of 
persons, HUD cites the provision and pricing of homeowner’s insurance.  For support, 
HUD cites Ojo v. Farmers Group, Inc., 600 F.3d 1205, 1207-8 (9th Cir. 2010) (en banc).  
However, as discussed further below, the Ojo case clearly reveals that the application of 
the disparate impact test for FHA liability is inappropriate in the context of insurance.  

Magner v. Gallagher

 The proposed rule is being advanced by HUD even as the U.S. Supreme Court is 
currently considering the question of whether disparate impact claims are cognizable 
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1 42 U.S.C. § 3604(b).

2 76 Fed. Reg. at 70,921.

3 See, e.g., Mountain Side Mobile Estates P’ship v. HUD, 56 F.3d 1243, 1251 (10th Cir. 1995).



under Section 3604.4  Oral argument is scheduled for February 27, 2012. In light of the 
direct bearing the decision of the court will have on the issues at hand, we respectfully 
request that HUD defer action on the proposed rule until the Supreme Court renders its 
decision in the case.
  
 The Solicitor General on behalf of the United States filed an amicus brief in the 
case asking the Court to grant Chevron deference to the proposed rule.  We believe 
that this position is misguided and that rather HUD should withdraw the proposed rule 
pending consideration of the context and limitations of the Supreme Court’s decision.  
Although HUD asserts that the proposed rule reflects long-standing department policy, 
Chevron deference should not be accorded to a proposed rule.  We believe the 
interests of the American public would be better served by awaiting the decision of the 
Supreme Court and drafting proposed regulations consistent with that decision.  
Specifically, the Court in Magner is asked to determine whether disparate impact claims 
are cognizable under the Fair Housing Act and, if such claims are cognizable, whether 
they should they be analyzed under the burden shifting approach used by three circuits, 
under the balancing test used by four circuits, under a hybrid approach used by two 
circuits, or by some other test.  The questions before the Court lie at the heart of the 
issues addressed in the proposed regulation and action on the proposed regulation is 
premature in light of the pending Supreme Court decision.

Statutory Construction

 As a threshold matter, NAMIC disputes that the disparate impact standard is 
properly applicable under Section 3404 in any context.  Section 3604 prohibits only 
intentional discrimination against individual persons. Section 3604 specifically 
proscribes conduct relating to the sale or rental of dwellings that is undertaken against 
an individual “because of” that person’s membership in a class protected under the 
statute. Section 3604 makes it unlawful to “refuse to sell or rent” or “otherwise make 
unavailable or deny” housing to a person “because of” a protected characteristic, 
including race.  HUD places the emphasis on the effect (deny or make unavailable), 
rather than on the “because of” standard.  Such a reading fails to acknowledge the 
“because of” standard serves as a threshold test.  The statutory language does not refer 
to conduct that “adversely affects” or “tends to deprive” members of a protected class - 
language that would substantiate the basis for disparate-impact causes of action - but 
enumerates actions that may not be taken “because of” the individual’s protected class.5  
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4 Magner v. Gallagher, 619 F.3d 823 (8th Cir. 2010), cert. granted, No. 10-1032 (Docket) (U.S. Nov. 7, 
2011).

5 See Watson v. Fort Worth Bank & Trust, 487 U.S. 977, 991 (1988) (plurality opinion) (construing Title VII 
Section 703(a)(2)); see also Smith v. City of Jackson, 544 U.S. 228, 236 (2005) (plurality opinion) 
(construing ADEA Section 4(a)(2)).



In contrast, Section 3604(a) is textually distinct from other statutory provisions that 
permit claims for disparate impact, such as Section 703(a)(2) of Title VII, 42 U.S.C. § 
2000e-2(a)(2), Section 4(a)(2) of the ADEA, 29 U.S.C. § 623(a)(2), and Section 102 of 
the Americans with Disabilities Act of 1990 (“ADA”), 42 U.S.C. § 12112(b). Each of these 
provisions prohibit conduct that “adversely affects” a protected class, using language 
the Court has recognized as authorizing claims of disparate impact.6  Section 3604 
therefore does not provide a cause of action for disparate-impact discrimination and 
recovery is limited to claims of disparate treatment.  As such, we believe the proposed 
rule exceeds HUD’s statutory authority, including in the application of the disparate 
impact test to insurance, as discussed below.

Disparate Impact and Insurance

 Disparate impact in the context of the proposed rule would be presumed to exist 
when a standard or practice has the effect of disproportionately harming members of a 
group defined by race, ethnicity, or sex – regardless of whether the challenged practice 
makes reference to these characteristics, or whether the resulting adverse group impact 
was intended.  While the concept of disparate impact is problematic in the best of 
circumstances, its application in the context of insurance would be particularly difficult.  
While in 1992 the Seventh Circuit applied the FHA to insurance, the Court noted a 
distinction between “disparate treatment” (i.e., intentional unfair discrimination) and 
“disparate impact.”  The Court further noted that “risk discrimination is not race 
discrimination.”7

 The FHA has been applied to insurance through § 3604 and the existing HUD 
regulation – both of which use terminology indicating that discrimination consists of 
disparate treatment where there is intentional discrimination rather than merely 
discriminatory effects.8  HUD asserts that the Department has long interpreted the FHA 
to permit disparate-impact claims.  However, the Department fails to acknowledge that 
in 1988 the United States Solicitor General submitted an amicus brief before the 
Supreme Court arguing that a FHA violation requires proof of intentional discrimination. 
The parties in the case agreed to litigate under the disparate impact approach and while 
the Court did not disturb the theory, it specifically noted that “[W]e do not reach the 
question whether that test is the appropriate one.” 9  The same year, President Ronald 
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6 See Griggs v. Duke Power Co., 401 U.S. 424, 426 n.1, 429–31.

7 NAACP v. American Family Mutual Insurance Co., 978 F.2d 287, 290 (7th Cir. 1992).

8 Id. The Seventh Circuit applied the FHA and the 1989 HUD rules to insurance based on the conclusion 
that “Section 3604 is sufficiently pliable that its text can bear [HUDʼs] construction.  

9 Town of Huntington v. Huntington Branch, NAACP, 488 U.S. 15, 18 (1988).



Reagan, upon signing the Fair Housing Amendments Act of 1988, issued a statement 
expressing the view that the FHA requires proof of intentional discrimination to establish 
a violation.10 In implementing the new legislative amendments in 1989, the Department 
adopted expansive rules related to the standards for proving a violation, yet it 
specifically declined to opine whether the FHA allows a disparate impact approach or 
required proof of intentional discrimination.11  Under the Clinton Administration in 1994, 
several federal agencies issued a “Policy Statement on Discrimination in Lending” 
sanctioning the disparate impact approach, but acknowledged that the law on disparate 
impact was under development.12  Thus, while the Department asserts that its 
”administrative law judges have held that the Act is violated by facially neutral practices 
that have a disparate impact on protected classes,” the proposed regulation would be 
the first formal regulatory promulgation to that effect. 

 The foundation of the business of insurance, and in particular underwriting and 
rate-making, is classifying insurance applicants and policyholders by risk. Insurers make 
decisions based on actuarial and business principles that group policyholders for the 
purpose of treating those with similar risk profiles similarly.  Race or other protected 
class characteristics are not part of the risk assessment process.  In addition, state 
insurance laws proscribe the use of prohibited factors in rating and underwriting 
practices of insurers, and states prohibit unfair discrimination in insurance.  In the 
context of insurance, unfair discrimination includes treating similar risks in a dissimilar 
manner.  Insurance regulation focuses on facially neutral underwriting or rating factors 
that reflect insurance risk.  Accordingly, state insurance laws largely reflect the principles 
underpinning property/casualty insurance pricing.  

To actuarially determine rates that most accurately measure loss potential, 
insurers identify relationships between factors and risk of loss and allocate costs 
accordingly.  This practice is the very essence of risk-based pricing. Common 
homeowners insurance factors include claim history of applicant, construction material
(s), distance from a fire station, dog/breed of dog owned, fire suppression devices, 
home-based business presence and type, lead paint potential (constructed pre-1978), 
loss history of property, roofing material, trampoline use, slab versus basement and the 
presence of an operational security system. Under HUD’s  proposed rule, however, 
these and other common underwriting factors could be jeopardized, even though they 
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10 President Ronald Reagan, Remarks on Signing the Fair Housing Amendments Act of 1988 (Sept. 13, 
1988) (“I want to emphasize that this bill does not represent any congressional or executive branch 
endorsement of the notion, expressed in some judicial opinions, that Title 8 violations may be established 
by a showing of disparate impact or discriminatory effects of a practice that is taken without discriminatory 
intent. Title 8 speaks only to intentional discrimination.”).

11 54 Fed. Reg. 3235 (Jan. 23, 1989)

12 Interagency Task Force on Fair Lending, Policy Statement on Discrimination in Lending, 59 Fed. Reg. 
18266 (April 15, 1994).



do not intentionally discriminate, if they were found to have the “effect” of making 
unavailable or denying a dwelling to a certain percentage of a particular racial or ethnic 
group if that percentage is greater than the percentage of other groups that is similarly 
affected.  To achieve a condition in which no statistical disparities exist in the average 
rate paid by different demographic groups, many if not most risk- based variables would 
have to be eliminated from the underwriting process.  In other words, to avoid creating a 
disparate impact, an insurer would have to charge everyone the same rate, regardless 
of risk. This calls into question conclusions drawn simply from statistical samplings and 
underscores why the business of risk classification defies a disparate impact analysis.

 State insurance laws prohibit insurance rates from being “excessive, inadequate, 
unreasonable or unfairly discriminatory.” Classifying people and property by the risks 
they present and treating similar risk profiles in a similar manner is a form of reasonable 
and fair discrimination that is at the very heart of the business of insurance.  “Unfair 
discrimination,” on the other hand, has specific meaning in the insurance context. The 
concept of unfairly discriminatory insurance rates has historically been a cost-based 
concept.  Principal 4 of Casualty Actuarial Society Statement of Ratemaking Principles, 
formally adopted in 1988, provides that “a rate is reasonable and not excessive, 
inadequate, or unfairly discriminatory if it is an actuarially sound estimate of the 
expected value of all future costs associated with an individual risk transfer.” 13  Under 
model legislation developed by the National Association of Insurance Commissioners, 
an insurer could be guilty of unfair discrimination by making underwriting and rating 
distinctions “between individuals or risks of the same class and essentially the same 
hazard” or when underwriting and rating decisions are unsupported by “the application 
of sound underwriting and actuarial principles related to actual or reasonably anticipated 
loss experience.”14 

 Given the differences, it is the exception rather than the rule where the “unfairly 
discriminatory” standard and the concept of disparate impact could be applied 
simultaneously to a risk classification plan without conflict. The proposed rule’s standard 
for disparate impact would at a minimum be inconsistent with the risk-based insurance 
“unfair discrimination” standard.  At worst, by requiring an insurer to disregard the 
predictive value of a valid factor, HUD would be placing insurers in the untenable 
position of risking violation of state prohibitions against “unfairly discriminatory” 
insurance rates.  If a state regulator has found that a rate, rating factor, or territory does 
not unfairly discriminate (as well as not making the rate excessive or inadequate), 
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13 Statement of Principles Regarding Property and Casualty Insurance Ratemaking: Adopted by the 
Board of Directors of the Casualty Actuarial Society, May 1988. <http://www.casact.org/standards/princip/
sppcrate.pdf>

14 “Unfair Discrimination,” Sec. G (3), Unfair Trade Practices Act, NAIC Model Regulation Service, 
January 1993, pp. 880-884.

http://www.casact.org/standards/princip/sppcrate.pdf
http://www.casact.org/standards/princip/sppcrate.pdf
http://www.casact.org/standards/princip/sppcrate.pdf
http://www.casact.org/standards/princip/sppcrate.pdf


HUD’s intervention via a finding of disparate impact or “discriminatory effect” could 
reverse the state regulator ruling and even make the resulting application unfairly 
discriminatory under state law.  As such, the proposed rule would serve to undercut and 
even contradict the unfair discrimination standard in state law.  If the standard of 
disparate impact prevails over the historical standard that mandates unfairly 
discriminatory rates, accurate risk assessment will be threatened, adverse selection will 
increase, and coverage availability will suffer.  Perversely, application of the proposed 
rule could in fact harm all insurance consumers, including the very groups it purports to 
protect. 

 In addition to the “unfairly discriminatory” standard, pricing for property/casualty 
insurance falls squarely within the “filed rate doctrine.”  The filed rate doctrine, which 
has a long history of common-law development, imposes a limitation on private claims 
for damages based on challenges to filed rates. State regulated insurers generally are 
required to file rates with state regulators.  The application of the filed rate doctrine to 
property/casualty prices properly balances the interests in ensuring nondiscriminatory 
treatment of rate-payers.  The filed rate doctrine “recognizes that (1) legislatively 
appointed regulatory bodies have institutional competence to address rate-making 
issues; (2) courts lack competence to set . . . rates; and (3) the interference of courts in 
the rate-making process would subvert the authority of rate-setting bodies and 
undermine the regulatory regime.” 15  Imposing disparate impact analysis in the context 
of property/casualty pricing would similarly undermine the state-based regulatory 
regime.  Indeed, a number of courts have recently found the disparate impact test may 
not be applied to insurance practices for precisely this reason, when addressing 
discrimination claims in the context of the McCarran-Ferguson Act.

McCarran-Ferguson

 The McCarran-Ferguson Act of 1945 16 confirms the states’ authority to regulate 
the "business of insurance," unless federal law specifically provides otherwise.  State 
law governs the business of insurance and no act of Congress may interfere with state 
insurance law unless the federal act specifically relates to insurance.  All states regulate 
the business of insurance within their borders, including the underwriting and rating 
practices of insurers.  Although the courts have held that federal laws may duplicate 
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15 Fax Telecommunicaciones Inc. v. AT&T, 138 F.3d 479, 489 (2d Cir. 1998) (internal quotation marks 
omitted; alteration in original).

16 15 U.S.C.A. § 1011 et seq.



state laws,17 McCarran-Ferguson bars any application of federal law that would 
invalidate, impair or supersede state laws regulating the business of insurance.18

One of the cases HUD cites as purported support for its proposed rule, Ojo v. 
Farmers Group, Inc., 600 F.3d 1205, 1207–8 (9th Cir. 2010) (en banc), plainly illustrates 
how the Department’s overreach in applying disparate impact standards would 
undermine the states’ regulation of insurance.  In Ojo, the plaintiffs claimed that the use 
of credit-based insurance scoring had a disparate effect on minorities in violation of the 
FHA.  The Ninth Circuit determined that the FHA does not specifically relate to 
insurance and that the relevant Texas law was enacted for the purpose of regulating 
insurance, and thus faced the question whether a ruling for the plaintiffs under the FHA 
might "invalidate, impair, or supersede" Texas law.  The Ninth Circuit certified that 
question to the Texas Supreme Court.  The Texas Supreme Court held:  “In light of the 
fact that Texas only prohibits the use of credit score factors or rates based on race, or 
rates that differ because of race, we answer that application of the FHA to permit a 
cause of action for disparate impact resulting from the use of credit scoring in the field of 
insurance certainly might invalidate, impair, or supersede Texas law.”19  The court 
concluded that “[a]llowing a claim against Texas insurers for using completely race-
neutral factors in credit scoring would frustrate the regulatory policy of Texas.”20

The Eighth Circuit made a similar ruling in Saunders v. Farmers Insurance 
Exchange.21  In that case, the court upheld the dismissal of class action disparate 
impact claims, citing the reverse-preemption impact of the McCarran-Ferguson Act, as 
well as the filed rate doctrine, which says that an insurer charging a rate that has been 
approved by the regulator cannot be sued for using that rate.22  The court recognized 
that “a suit challenging the racially disparate impact of industry-wide rate classifications 
may usurp core rate-making functions of the State’s administrative regime.”

Other courts are in accord.  A Nebraska federal court concluded that “it is difficult 
to envision how allowing [the plaintiff] to proceed” with a disparate-impact claim under 
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17 See American Family, 978 F.2d 287.

18 See Saunders v. Farmers Ins. Exchange, 537 F.3d 961 (8th Cir 2008).

19 Ojo v. Farmers Grp., Inc., _ S.W.3d _, No. 10-0245, 2011 WL 2112778, at *2 (Tex. May 27, 2011).

20 Id. at *11.

21 537 F.3d 961 (8th Cir. 2008)

22 See Mackey v. Nationwide Ins. Co., 724 F.2d 419 (4th Cir. 1984);  Dehoyos v. Allstate Corp., 345 F.3d 
290 (5th Cir. 2003); Nationwide Mutual Ins. Co. v. Cisneros, 52 F.3d 1351 (6th Cir. 19950; NAACP v. 
American Family Mutual Ins. Co., 978 F.2d 287 (7th Cir. 1992);  Moore v. Liberty National Life Ins. Co., 
267 F.3d 1209 (11th Cir. 2001).



the FHA challenging the use of credit scores would not frustrate and/or interfere with 
Nebraska’s administrative regime.23  Likewise, a Mississippi federal court held that it 
was “clear” that a disparate-impact claim under the FHA would impair a state regulation 
that allowed the use of insurance scores not “based in whole or in part on race” where 
the regulation “makes no reference to disparate impact.”24

As these court decisions demonstrate, the disparate-impact analysis is 
inappropriate in the context of insurance.  NAMIC therefore urges HUD to exempt 
property/casualty coverage from the application of the newly proposed Subpart G, 
Prohibiting Discriminatory Effect standards.  Specifically, HUD should:

• exempt insurance pricing from the discriminatory effects standards.  The application of 
the FHA to insurance has been limited to the Act’s prohibition on “denying or making 
unavailable” dwellings by making homeowners insurance unavailable.  The decision to 
not write insurance is an underwriting decision based on a number of factors related to 
the anticipated risk of loss.  Pricing is a separate issue and would be subject to the 
filed rate doctrine.

 If the Department insists on the inclusion of property/casualty insurance, NAMIC 
strongly urges the Department to:

• provide regulatory safe harbors for long-recognized risk-related factors, such as use of 
prior insurance claims, age and condition of property, and distance from fire station.  
Failure to provide safe harbor protection for the use of factors historically allowed by 
state insurance regulators would subject insurers to baseless litigation and threaten 
the sound actuarial standards underpinning the insurance market; and

• exempt Fair Access to Insurance Requirements (“FAIR”) Plans.  State FAIR plans 
provide insurance to individuals or cover risks that would otherwise be denied 
insurance due to a related high-risk problem. FAIR plans generally utilize market 
survey data to determine rates and spread the cost of coverage through assessments 
on participating insurance companies or through assignment to risks to participating 
insurance companies.  Insurance companies participating in FAIR plans should be 
exempt from the discriminatory effects standards.  The state action doctrine would 
clearly apply since the operation of the FAIR plans facilitate private conduct that 
otherwise would not have occurred.
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23 Taylor v. Am. Family Ins. Grp., No. 8:07CV493, 2008 WL 3539267, at *3 (D. Neb. Aug. 11, 2008).

24 McKenzie v. S. Farm Bureau Casualty Ins. Co., No. 3:06CV013, 2007 WL 2012214, at *3 (N.D. Miss., 
July 6, 2007).



Burden of Proof

The proposed rule outlines a "three-step burden-shifting" approach to determining which 
party bears the burden of proof at each step of the process.

1. The plaintiff must first prove a prima facie case that the "practice caused, causes, 
or will cause a discriminatory effect on" a protected group. 

2. Once the complainant or plaintiff has made its prima facie case, the burden of 
proof shifts to the respondent or defendant to prove that the challenged practice 
has a necessary and manifest relationship to one or more of the housing 
provider’s legitimate, nondiscriminatory interests.

3. If the respondent or defendant satisfies its burden, the complainant or plaintiff 
may still establish liability by demonstrating that these legitimate, 
nondiscriminatory interests could be served by a policy or decision that produces 
a less discriminatory effect. (76 FR 70925, 70927). 

	
 The Supreme Court in Wards Cove Packing Co. v. Atonio25 set forth a burden-
shifting framework governing disparate-impact claims under non-Title VII statutes such 
as the FHA.26  The Wards Cove burden-shifting framework involves a similar three-step 
process, but differs in significant respects. Under Wards Cove, the plaintiff must first 
make a prima facie showing that a specific practice of the defendant causes a 
“significantly disparate impact” on a protected class.27 Second, the Wards Cove 
standard provides that if the plaintiff makes the prima facie showing, the defendant must 
come forward with evidence that the “challenged practice serves, in a significant way, 
[its] legitimate . . . goals.”28   Third, under Wards Cove, the plaintiff must then prove that 
the defendant refused to adopt an alternative practice that would have served its goals 
equally as effectively without causing the disparate impact.29  

 Although most lower courts have applied a burden- shifting approach in the FHA 
context, they generally have failed to adhere to the instruction of Wards Cove.  The 
most common deviation is mistakenly shifting the burden of persuasion, as opposed to 
the burden of production, to the defendant at the second step in the analysis.  The 
proposed rule replicates this error.  
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25 490 U.S. 642 (1989).

26 See Smith, 544 U.S. at 240.

27 Wards Cove, 490 U.S. at 658.

28 Id. at 659.	


29 Id. at 660–61.



 The proposed rule differs from the Wards Cove standard in several fundamental 
ways.  In the first step, the proposed rule significantly lowers the standard for 
demonstrating a “discriminatory effect.”  In the second step, the proposed rule 
profoundly narrows the standard for allowing the defendant to rebut the presumption of 
unlawful discrimination that results from the plaintiff’s showing of a discriminatory effect, 
by requiring the defendant to show that the challenged practice has “a necessary and 
manifest relationship” to one or more “legitimate, nondiscriminatory interest[s],” instead 
of adopting a “legitimate goal” standard.  In the third and final step, the proposed rule 
merely provides that the plaintiff may demonstrate that legitimate, nondiscriminatory 
interests “could be served by a policy that produces a less discriminatory effect.”  Unlike 
the Wards Cove standard, the third step in the Department’s proposed rule gives no 
consideration to whether the preferred alternative practice is “equally as effective” as 
the challenged practice.  

 Moreover, the process of determining whether there exists an alternative practice 
that produces a “less discriminatory effect” would require an insurer to explicitly take 
race and ethnicity into account in its analysis.  This would directly violate state 
insurance laws prohibiting “unfair discrimination,” which proscribe the use of race and 
ethnicity and instead require insurers to rely solely on risk in developing underwriting 
and rating practices. 

 NAMIC urges HUD to follow the Wards Cove standards.  Specifically, in step two 
the defendant must able to rebut the plaintiff’s prima facie showing of unlawful 
discrimination by showing only that the challenged practice is significantly related to the 
achievement of its legitimate business goals.  In step three, the plaintiff must bear the 
burden to identify an alternative ”equally as effective as the challenged practice in 
serving the [defendant’s] legitimate business goals” and “reduce[s] the . . . disparate 
impact of practices currently being used.”  This alternative must also be as effective in 
meeting the business reason as the challenged practice.  In the case of an insurer’s use 
of a predictive model, the plaintiff should bear the burden of proving that the alternative 
is as predictive.  Similarly the plaintiff must bear the burden of proving that the 
alternative is not subject to patent or is otherwise proprietary, that it is not more 
expensive even if it is as effective, and that it is not more difficult to implement than the 
challenged practice.  When the statutory text is silent on allocation of the burden of 
persuasion, the ordinary default rule is that the plaintiff bears the risk of proving their 
claims.30   The FHA is silent on burden-shifting allocations and HUD should not attempt 
to use the regulatory process to shift the burden of persuasion to the defendant.  
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30 Gross v. FBL Fin. Servs., Inc., 129 S. Ct. 2343, 2351 (2009),quoting Schaffer v. Weast, 546 U.S. 49, 56 
(2005); see Smith, 544 U.S. at 240.



	
 The burden of proof issues are particularly difficult for insurers.  Unlike banks, real 
estate settlement practices or rental real estate practices, insurers do not collect data on 
race and ethnicity.  Without collecting such data indicative of protected class, insurers 
could not assess whether its facially neutral risk-related underwriting and rating factors 
have a disparate impact or discriminatory effect on protected classes.  State insurance 
laws prohibit the use or consideration of prohibited factors like race and ethnicity and 
insurers should not be required to collect that data to protect themselves from disparate 
impact or discriminatory effects claims.

 NAMIC urges HUD to conform the burden of proof standards in Subpart G(4) ((§ 
100.500(c)) to the Wards Cove standards.

Conclusion

 NAMIC believes it is premature in light of Supreme Court’s pending consideration 
of Magner v. Gallagher for HUD to move forward with the proposed rule.  NAMIC urges 
the Department to withdraw the proposed rule, pending the Supreme Court decision.  
Alternatively, HUD should suspend activity regarding the rule until the Supreme Court 
has ruled.  NAMIC does not believe that Section 3604 supports inclusion of the 
disparate impact standards.  At a minimum, NAMIC believes that pricing decisions and 
operations of FAIR plans should be excluded from the reach of the rule and regulatory 
safe harbors should be provided for recognized underwriting risk factors.  NAMIC further 
believes that the McCarran-Ferguson Act precludes federal acts that would impair or 
supersede state laws and that application of the disparate impact standards would 
impair state unfair discrimination standards.

Sincerely,

Robert Detlefsen, Ph.D.
Vice President, Public Policy
National Association of Mutual Insurance Companies
122 C Street, NW, Suite 450
Washington, D.C. 20001
202-628-1558
www.namic.org

Comments of the National Association of Mutual Insurance Companies Page 12
Re: Docket No. FR–5508–P–01; RIN 2529–AA96
January 17, 2012

http://www.namic.org
http://www.namic.org

