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The National Association of Mutual Insurance Companies (“NAMIC”) is pleased to offer 
comments to the Financial Services Committee on the creation of a national insurance 
office. 

Founded in 1895, NAMIC is the largest, most diverse national trade association in the 
United States.  NAMIC represents the interests of its property/casualty insurance 
company members and their policyholders.  NAMIC’s membership includes farm mutual 
insurance companies, single-state and regional writers, and national insurers operating 
across North America.  The more than 1,400 NAMIC members underwrite 41 percent of 
the automobile and homeowners insurance market and 31 percent of the business 
insurance market in the United States.  
 
The recent financial crisis has called attention to our nation’s system of financial 
services regulation.  Insurers recognize the need for greater coordination among 
financial services regulators and enhanced cooperation and coordination among the 
various global financial services regulatory bodies.  NAMIC supports a reformed system 
of state-based insurance regulation and believes that any federal role in the regulation 
of insurance should be limited in scope without regulatory authority.  NAMIC believes 
that an office of insurance information could be properly constructed to meet these 
objectives.  

NAMIC was pleased to support H.R. 2609, the Insurance Information Act, as introduced 
earlier this year by Subcommittee Chairman Paul Kanjorski.  The legislation as originally 
introduced struck an appropriate balance between providing an effective means of 
international coordination, protecting the confidentiality of company information, and 
recognizing the primacy of state regulation.  However, NAMIC has serious concerns 
with the recent discussion draft of the “Federal Insurance Office Act of 2009.”    

Federal Insurance Office 

The draft legislation would create a new Federal Insurance Office with broad authority 
over international prudential matters, including the authority to preempt state insurance 
laws that are deemed inconsistent with international supervisory agreements; the power 
to compel information and data submission from insurers and their affiliates; and a 
perceived mandate to recommend that specific insurance companies be subject to 
federal oversight as systemically significant “Tier 1 Financial Holding Companies.” 

In essence, the discussion draft represents a significant change in the concept, 
embodied in the original H.R. 2609, of a federal office with narrowly tailored authority to 
gather information about the insurance industry and ensure that non-U.S. domiciled 
insurers are not subject to discriminatory treatment under state insurance laws.  
Instead, H.R. 2609 has become a near replica of the Treasury Department’s proposed 
“Office of National Insurance Act of 2009.”  Indeed, the discussion draft differs from the 
Treasury proposal in only two respects: it eschews the Treasury proposal’s grant of 
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formal subpoena power to the Office of National Insurance, and it changes the name of 
the Office of National Insurance to the Federal Insurance Office.   

Specifically the Federal Insurance Office would be granted the authority to (i) monitor all 
aspects of the insurance industry, including identifying issues or gaps in the regulation 
of insurers that could contribute to a systemic crisis in the insurance industry or the 
United States financial system; (ii) recommend insurers, including affiliates, as entities 
subject to regulation as a Tier 1 financial holding company; (iii) assist in administrating 
the Terrorism Risk Insurance Program; (iv) coordinate Federal efforts and establish 
Federal policy on prudential aspects of international insurance matters, including 
representing the United States as appropriate in the International Association of 
Insurance Supervisors and assisting the Secretary in negotiating International Insurance 
Agreements on Prudential Measures; (v) determine whether State insurance measures 
are preempted by International Insurance Agreements on Prudential Measures; (vi) 
consult with the States regarding insurance matters of national importance and 
prudential insurance matters of international importance; and (vii) perform such other 
related duties and authorities as may be assigned to it by the Secretary.  The Federal 
Insurance Office is further directed to advise the Secretary on major domestic and 
prudential international insurance policy issues. 

The Federal Insurance Office would also be given authority to issue orders, regulations, 
policies and procedures to implement the Act. 
 
The authority granted to the Federal Insurance Office goes well beyond the parameters 
outlined in the original Office of Insurance Information.  The change of name from the 
Office of Insurance Information to the Federal Insurance Office is illustrative of the new 
direction taken in the legislation.  As described in the discussion draft, the Federal 
Insurance Office more closely resembles a quasi-regulator than an information 
resource.  The broad authority to monitor all aspects of the insurance industry would 
grant the Federal Insurance Office unprecedented and unnecessary authority to enter 
into virtually every aspect of the functioning of insurance markets, the operation of 
specific insurance companies and the regulation of insurance.  Such authority would 
ultimately lead to costly and highly intrusive investigations. 
 
Unlike prior legislation, the proposal also lacks any explicit limitation on the authority of 
the Federal Insurance Office to act in a regulatory capacity.  NAMIC believes the 
inclusion of express language providing that nothing in the Act would be “construed to 
establish a general supervisory or regulatory authority of the Office or the Department of 
the Treasury over the business of insurance” is necessary.  A clear prohibition on 
supervisory or regulatory authority is essential to avoid a dual regulatory scenario. 
 
Systemic Risk 
 
The Federal Insurance Office Act would direct the Office to identify issues or gaps in the 
regulation of insurers that could contribute to a systemic crisis in the insurance industry 
or the United States financial system and to recommend insurers, including affiliates, as 
entities subject to regulation as a Tier 1 financial holding company.   
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The suggestion that insurers could be designated as Tier 1 financial holding companies 
refers to the Administration’s proposal for “Consolidated Supervision and Regulation of 
Large, Interconnected Financial Firms.”  The Administration proposes that Congress 
establish criteria for identification of any financial institution as a large and 
interconnected Tier 1 firm.  Such firms are generally presumed to be institutions that 
pose a threat to the economy’s financial stability based on their size, leverage, and 
interconnectedness to the financial system.  Designated firms would be subject to 
consolidated supervision and regulation at the federal level, regardless of whether they 
own insured depository institutions.  The Federal Reserve would assume supervisory 
authority over these financial institutions and would be permitted to prescribe, examine, 
and enforce more stringent prudential standards even against functionally regulated 
entities.   

Unlike banks and certain other types of financial institutions, property/casualty insurers 
have little or no capacity for propagating systemic risk because of the nature of the 
products that property/casualty insurers provide, their capital structures, and 
underwriting practices.  In addition, most of the obligations of property/casualty insurers 
are protected by the insurance guaranty fund system.  This nationwide system, which is 
financed by the property/casualty insurers of each state, reduces the systemic impact of 
any failing property/casualty insurer by providing most customers or claimants 
assurance that the insurer’s obligations will be satisfied on a timely basis. 

NAMIC supports regulatory efforts to identify, monitor, and address systemic risk.  
However, systemic risk oversight and regulation should complement existing regulatory 
resources.  Assessment of the risk posed by an insurer, or holding company, should be 
made in consultation and coordination with the relevant functional state regulator.  The 
Federal Insurance Office’s focus on regulatory gaps and individual company evaluation 
presupposes that insurers pose a systemic risk and virtually guarantees that the Federal 
Insurance Office will be duty bound to recommend insurers for Tier 1 designation.  As 
numerous experts have pointed out, designating certain firms as systemically significant 
and subjecting them to the authority of a federal systemic risk regulator could do 
enormous harm to financial markets by undermining market discipline and distorting 
market competition.  NAMIC urges the Committee to remove from the discussion draft 
any suggestion that insurers are, or could be, systemically significant institutions, or that 
they should be subject to federal systemic risk regulation. 

Information Gathering 

The Federal Insurance Office as drafted would be empowered to receive and collect 
data and information on and from the insurance industry and insurers; enter into 
information-sharing agreements; analyze and disseminate data and information; and 
issue reports regarding all lines of insurance except health insurance.  The Office could 
require any insurer, or affiliate, to provide information directly to the Office.  Prior to 
requesting information from insurers or affiliates the Office would be directed to 
coordinate with the relevant state insurance regulator to determine if the information is 
available, or may be obtained in a timely manner, from the state regulator or other 
federal or state regulatory agency.   
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Data calls and document productions are costly and time-consuming endeavors for 
insurers and raise issues related to the confidentiality and security of the information.  
Insurers regularly submit information to state regulators on all aspects of their 
operations.  NAMIC has long supported and encouraged harmonization and 
coordination of the information requests among the states.  Imposition of an additional 
reporting layer is counter to the goal of simplification and coordination.  NAMIC 
recognizes the need for information at the federal level, but believes that collection of 
information can be achieved working through data-gathering systems already in place. 

Although the Office is directed to coordinate with state regulators prior to collecting data 
or information, the Office is permitted to request information directly from insurers.    
The authority to demand data and document productions more closely resembles the 
authority of a regulatory agency than an information and research institution.  NAMIC is 
pleased that the discussion draft eliminates the controversial provision granting the 
Office subpoena authority to enforce its information requests.  However, NAMIC urges 
the Committee to further amend the proposed legislation to require the Office to certify 
that the information may not be obtained from state regulators, the NAIC or other 
sources, such as authorized statistical reporting agents, prior to going to directly to 
companies. 

Confidentiality and Privilege 

NAMIC is also concerned about protecting the confidentiality and privilege of 
information collected and maintained by the Federal Insurance Office.  Under the 
proposal, submission of non-publicly available data and information to the Office would 
not constitute a waiver of, or otherwise affect, any privilege arising under Federal or 
State law (including the rules of any Federal or State Court) to which the data or 
information is otherwise subject.   In addition, federal or state laws and requirements 
pursuant to written agreements regarding the privacy and confidentiality would continue 
to be applicable to data after it is received by the Office.  Information contained in or 
related to examination, operating, or condition reports prepared by, or on behalf of, or 
for the use of a State insurance regulator or other Federal or State regulatory agency 
responsible for the insurer or affiliate’s regulation or supervision would be exempted 
from Freedom of Information (“FOIA”) requests.   

NAMIC appreciates the assurances received from the Committee and the Department 
of the Treasury that company specific information will be accorded the highest privacy 
and confidentiality protections.  However, NAMIC believes that additional statutory 
protections are essential to ensure the integrity and security of sensitive, confidential 
and proprietary information.  NAMIC recommends the inclusion of additional language 
providing that “any non-publicly available data and information received or collected by 
the Office shall be considered to be subject to 5 U.S.C. 552(b)(4).”  The inclusion of this 
language would ensure that non-publicly available information obtained would be 
treated as trade secrets and commercial or financial information obtained from a person 
are privileged or confidential and properly excluded from FOIA requests. 
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NAMIC further recommends the addition of language precluding the Federal Insurance 
Office from “disclosing to any party any personally identifiable information received or 
collected, except to the Board of Governors of the Federal Reserve in connection with 
the exercise of its authority under subsection (c)(1)(B).”  The Federal Insurance Office is 
directed to make periodic reports to Congress including any information requested by 
Congress or that the Director deems appropriate.  Disclosure of personally identifiable 
information could have adverse consequences and violate the confidentiality and 
privilege of information and should be expressly prohibited.   

The unlimited grant of information collection authority combined with the mandate to 
monitor all aspects of the insurance industry transforms the Office from a policy and 
information resource to an oversight entity.  NAMIC urges the Committee to return to 
the original concept of a non-regulatory office at Treasury as a source of information in 
order to avoid the dual regulatory environment inherent in the current construct. 

International Insurance Agreements on Prudential Measures 

The discussion draft suggests that there is a lack of consistency between international 
regulatory authorities that impairs the ability of domestic and foreign-based companies 
to participate fully in each others’ markets. NAMIC believes increased coordination and 
cooperation among international regulatory authorities is desirable, but disputes the 
notion that the current system imposes an inappropriate or undue impediment to 
participation in U.S. markets by non-U.S. insurers.  Movement of capital which is 
intended for risk or insurance generally flows freely at the present. Coordination of 
reporting or presentation standards to permit review and evaluation help to foster 
greater regulatory transparency and encourage competition. Present cooperation 
between the European Union and U.S. provide a sound basis for further collaborative 
efforts. 
 
As a part of these efforts, U.S. insurance regulators – through the NAIC – participate in 
the International Association of Insurance Supervisors (“IAIS”).  The IAIS develops 
international standards for insurance supervision, provides training to its members, and 
fosters cooperation between insurance regulators, as well as forging dialogue between 
insurance regulators and regulators in other financial and international sectors. 
Regulators and staff participate in the work of the IAIS on a variety of issues including 
international solvency supervision, accounting standards, reinsurance regulation and 
other issues of regulation of the business of insurance.   
 
Under the discussion draft, the Federal Insurance Office would be empowered to 
coordinate Federal efforts and establish Federal policy on prudential aspects of 
international insurance matters, including representing the United States as appropriate 
in the International Association of Insurance Supervisors and assisting the Secretary in 
negotiating International Insurance Agreements on Prudential Measures.  The authority 
of the Secretary of the Treasury would also be expanded to negotiate and enter into 
such agreements on behalf of the United States.   
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The term “prudential measures” is undefined in the discussion draft, but has generally 
been used to refer to laws, regulations, or administrative practices undertaken for the 
protection of users of financial services and the stability and integrity of the financial 
system.  Left undefined the authority of the Office could be interpreted to extend to 
accounting procedures, solvency and investment requirements, licensing requirements, 
and reinsurance collateral requirements.  Such prudential matters go to the very heart of 
insurance and cannot be severed from the regulation of the underlying terms of the 
insurance contract, including rates, forms, and underwriting requirements. Transferring 
authority over prudential matters to the federal government would effectively separate 
key insurance regulation functions and could undermine the integrity of the system.  The 
grant of such broad authority could easily render Treasury a de facto insurance 
regulator. 
 
NAMIC supports enhanced cooperation and coordination among the various global 
financial services regulatory bodies. However, such cooperation and coordination 
should not come at the cost of abrogation of regulatory authority to foreign jurisdictions 
or quasi-governmental bodies.  Likewise, authority to enter into agreements and bind 
U.S. insurers and insurance regulators should not be abrogated solely to the discretion 
of the Secretary of the Treasury.  International agreements affecting insurance must be 
negotiated in full coordination with state regulators and Congress must not abandon its 
oversight function and should exercise full consultative authority.   
 
Preemption of State Insurance Measures 
 
The Federal Insurance Office Act of 2009 would preempt State insurance measures to 
the extent that the Director of the Office determines that the measure (i) directly or 
indirectly treats a non-United States insurer domiciled in a foreign jurisdiction that is 
subject to an International Insurance Agreement on Prudential Measures less favorably 
than it treats a United States insurer; and (ii) is inconsistent with an International 
Insurance Agreement on Prudential Measures.   
 
Prior to making a determination, the Director would be required to publish notice of the 
potential inconsistency – including a description of any state insurance measure and the 
international agreement at issue – in the Federal Register, provide interested parties the 
opportunity to submit comment, and consider any comments received.  Upon 
determination of any inconsistency the Director shall notify the state and provide 
reasonable time before the determination becomes effective.  If at the expiration of the 
time period the inconsistency still exists the Director would publish notice of preemption 
in the Federal Register with the effective date and notify the state.  States would be 
precluded from enforcing any measure that has been preempted.   
 
The preemption provisions fail to include provisions to address situations in which 
maintenance of state law or regulation is necessary to protect policyholders and 
claimants, ensure the soundness of any insurer, or maintain the stability of the 
insurance market or U.S. financial system.  Although a state insurance provision may be 
inconsistent with an International Insurance Agreement on Prudential Measures, it may 
nevertheless be in the best interest of the citizens and policyholders of a state or be 
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necessary for the health and stability of an insurance market or the U.S. financial 
system.  Failure to permit exemptions in exigent circumstances could undermine a well-
functioning insurance market.   
 
Likewise the discussion draft fails to include provisions for right to redress in the event 
of preemption.  States on behalf of their citizens, affected insurers, and other 
stakeholders should be afforded the right to seek the judicial redress they enjoy with 
other federal regulations.  Preemption decisions and enforcement actions must be 
subject to the rule of law and interested parties provided the due process administrative 
procedure rights and judicial review.    

Conclusion 

NAMIC member companies understand that federal policymakers must have better 
information about the insurance industry, and confidence in the financial health of 
property/casualty insurers.  To that end, NAMIC has supported the creation of a federal 
Office of Insurance Information.  The current proposals, however, go far beyond 
information analysis and international coordination.  As currently drafted, the Federal 
Insurance Office Act would grant the federal government broad authority to establish 
regulatory standards through international agreements and place the Office in a 
supervisory role over insurers and the insurance regulatory system.   

NAMIC looks forward to working with the Committee to craft legislation that will facilitate 
international coordination and improve information sharing without instituting a 
duplicative and costly regulatory apparatus or dismantling the state regulatory system. 
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