
 
              

 
SUPREME COURT NO. ________ 

COURT OF APPEALS NO. 31612-9-II 
 

SUPREME COURT  
OF THE STATE OF WASHINGTON 

 
 

STEPHEN LAUGHLIN, JAMES POPWELL, and VICKI WILEY, 
on behalf of themselves and all others similarly situated, 

 
Respondents, 

 
v. 
 

ALLSTATE INSURANCE COMPANY and ALLSTATE 
INDEMNITY COMPANY, 

 
Petitioners. 

 
 

BRIEF OF AMICI CURIAE PROPERTY CASUALTY 
INSURERS ASSOCIATION OF AMERICA AND 

NATIONAL ASSOCIATION OF MUTUAL INSURANCE 
COMPANIES IN SUPPORT OF PETITION FOR 

DISCRETIONARY REVIEW 
 
 
 

Melvin N. Sorensen WSBA #14817 
Attorney for Property Casualty 
Insurers Association of American and 
National Association of Mutual 
Insurance Companies 

 
 

Carney Badley Spellman, P.S. 
700 Fifth Avenue, Suite 5800 
Seattle, Washington  98104-5017 
(206) 622-8020 



 
- i - 

     

TABLE OF CONTENTS 
 
 

Page 

I. INTRODUCTION....................................................................................1 

II. FACTS RELEVANT TO THIS AMICI BRIEF.....................................2 

A. PCI, NAMIC, And Their Member Companies..........................2 

B. PCI’s And NAMIC’s Interests In The Decision. .......................3 

III. LEGAL ARGUMENT...........................................................................4 

IV. CONCLUSION....................................................................................10 
 
 
 



 
- i - 

     

 
TABLE OF AUTHORITIES 

 
 Page 

Cases 

Other Authorities 
 
 
 
 



 

 
- 1 - 

 
 

I.     INTRODUCTION 

PCI and NAMIC respectfully submit this amici brief in support of 

the request for discretionary review by Allstate.1  Allstate seeks 

discretionary review of a Court of Appeals decision (hereinafter “the 

Decision”) affirming a trial court ruling certifying a class of tens of 

thousands of Allstate policyholders from nineteen different jurisdictions.  

In addition to the reasons set forth by Allstate, the Court should grant 

discretionary review because the Decision (a) raises a significant question 

of law under the U.S. Constitution (RAP 13.4(b)(3)), and (b) involves an 

issue of substantial public importance (RAP 13.4(b)(4)).2 

In responding to amici’s argument that a Washington trial court 

should not and constitutionally cannot interfere with the regulation of 

insurance contracts that are executed and performed in other states, the 

Court of Appeals stated “[t]he cases cited bar one state from regulating the 

insurance industry in another state.”  Decision at 3.  Amici agree, which is 

why the Court of Appeals should not have affirmed the trial court’s ruling.  

                                                 
1 “PCI” refers to Property Casualty Insurers Association of America.  “NAMIC” 

refers to National Association of Mutual Insurance Companies.  “Allstate” refers to 
Allstate Insurance Company and Allstate Indemnity Company. 

2 Although Allstate cites RAP 13.5 in its Motion for Discretionary Review, PCI 
and NAMIC understand that the Court has agreed to treat that motion as a petition for 
review under RAP 13.4.  This amici brief therefore addresses the considerations for 
granting review under RAP 13.4(b). 
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By doing so, the Court of Appeals – like the trial court – is improperly 

interfering with the regulation of insurance practices in other states. 

After confirming that states cannot lawfully interfere with the 

regulation of insurance in other states, the Court of Appeals went on to 

explain that the cases cited by amici “do not bar the courts of one state 

from hearing claims involving the citizens of another state, or from 

applying the laws of another state using proper choice-of-law provisions.”  

Id.  This statement is not only inconsistent with the court’s first statement 

(quoted above), but it is also wrong.  Regardless of what law applies, a 

long line of authority confirms that courts in one state cannot lawfully 

interfere with the regulation of insurance practices in other states.  

II.     FACTS RELEVANT TO THIS AMICI BRIEF 

A. PCI, NAMIC, And Their Member Companies 

PCI is a trade group representing more than 1,000 property and 

casualty insurance companies that transact business in all 50 states.  Its 

member companies account for $173 billion in direct written premiums; 

50.2% of all personal auto premiums in the United States, and 37.8% of all 

homeowners’ premiums.  NAMIC has more than 1,350 members, which 

collectively underwrite over 41 percent ($170 billion) of the 

property/casualty insurance premiums in the United States.  PCI and 
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NAMIC both advocate their members’ interests in state and federal courts 

and have filed amicus briefs throughout the United States.    

B. PCI’s And NAMIC’s Interests In The Decision. 

PCI and NAMIC requested permission to file an amici brief in this 

matter – as permitted by RAP 13.4(h) – because the Decision implicates 

the rights and obligations of their members.  Contrary to the Court of 

Appeals’ analysis, the U.S. Supreme Court has repeatedly struck down 

analogous efforts by individual state courts to interfere with the regulation 

of insurance practices in other states.  As discussed in Section III below, 

these restrictions on the extraterritorial authority of state courts are not 

regarded as matters of judicial discretion; rather, they are mandated by the 

U.S. Constitution and long-standing principles of federalism. 

These constitutional and prudential restrictions are especially 

important in this case because the business of insurance has traditionally 

been subject to regulation by individual states.  The Decision threatens 

these state-specific frameworks by allowing a trial court in Washington to 

interfere with the regulation of insurance contracts that were executed in 

other states.  The ruling not only violates federal law (including the U.S. 

Constitution), but also raises an issue of substantial public importance 

because it upsets the expectations of insurers that have necessarily 

developed their coverage and claims practices based on the dictates of 
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state-specific statutory and regulatory regimes.  It is for these reasons that 

PCI and NAMIC urge this Court to grant discretionary review. 

III.     LEGAL ARGUMENT 

A long and distinct line of Supreme Court cases establishes that 

individual state courts cannot interfere with the regulation of insurance 

practices in other states, regardless of what law applies.  This restriction 

on the extraterritorial authority of state courts is mandated by the 

Commerce Clause and the Due Process Clause of the U.S. Constitution, as 

well as principles underlying the McCarran-Ferguson Act.  Because these 

provisions, individually and in combination, preclude individual state 

courts from interfering with the regulation of insurance in other states, it is 

wholly undesirable to concentrate the claims at issue here in a multi-state 

class action in Washington – thus precluding class certification.3 

The Commerce Clause (U.S. Const. art. I, § 8, cl. 3) has long been 

interpreted to encompass “an implicit or ‘dormant’ limitation on the 

authority of the States to enact legislation affecting interstate commerce.”  

Healy v. Beer Inst., 491 U.S. 324, 326 n.1 (1989).  This restriction means, 

“at a minimum,” that an individual state cannot (a) interfere with the 

“legitimate regulatory regimes of other States,” (b) attempt to control 

                                                 
3 CR 23(b)(3) sets out various criteria a court must consider in deciding whether 

a class action would be a superior method for the fair and efficient adjudication of a given 
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conduct “that takes place wholly outside of the State’s borders, whether or 

not the commerce has effects within the State,” or (c) “project [its] 

regulatory regime into the jurisdiction of another State.”  Id. at 336-37 

(internal quotations omitted).  Stated another way, state courts are 

constitutionally “constrained by the need to respect the interests of other 

States” in adjudicating matters that affect commerce outside their borders.  

BMW of N. Am., Inc. v. Gore, 517 U.S. 559, 571 (1996). 

This fundamental prerogative of states to make their own policy 

decisions and laws necessarily extends to the authority to have those laws 

interpreted by their own state courts.  This principle is embodied in the 

Constitution itself, see, e.g., Gore, 517 U.S. at 571 (“it is clear that no 

single State [sh]ould . . . impose its own policy choice on neighboring 

States”), as well as general notions of equity, comity, and federalism.  See, 

e.g., Younger v. Harris, 401 U.S. 37, 44 (1971) (“[T]he notion of 

‘comity’” encompasses “a proper respect for state functions” and the 

belief that the government “fare[s] best if the States and their respective 

institutions are left free to perform their separate functions in their 

separate ways.”). 

                                                                                                                         
controversy, including “the desirability or undesirability of concentrating the litigation of 
the claims in the particular forum.”  CR 23(b)(3)(C).   
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These legal principles are equally applicable in the insurance 

context.  In Federal Trade Commission v. Travelers Health Association, 

362 U.S. 293 (1960), for example, the Court addressed a statute 

prohibiting Nebraska residents from engaging in unfair or deceptive 

practices in the conduct of the business of insurance “‘in any other state.’”  

Id. at 295-96 (quoting statute).  In addressing this issue, the Court 

expressed serious “doubts” regarding the constitutionality of the statute, 

noting the “constitutional limitations” regarding “Nebraska’s power to 

regulate any given aspect of extraterritorial activity.”  Id. at 302.  The 

Court also held that one state should not be “delegat[ed] . . . sole 

legislative and administrative control of the practices of an insurance 

business affecting the residents of every other State in the Union.”  Id.4 

                                                 
4 See also Home Ins. Co. v. Dick, 281 U.S. 397, 408 & 410 (1930) (holding state 

courts are “without power to affect the terms of contracts” made and to be performed 
outside the state, as a state “may not abrogate the rights of parties beyond its borders 
having no relation to anything done or to be done within them”); Connecticut Gen. Life 
Ins. Co. v. Johnson, 303 U.S. 77, 80-81 (1938) (Due Process Clause “denies the state 
power to tax or regulate [a] corporation’s property and activities elsewhere”); Alabama 
Packers Ass’n v. Indus. Accident Comm’n, 294 U.S. 532, 540 (1935) (“The due process 
clause denies to a state any power to restrict or control the obligation of contracts executed 
and to be performed without the state, as an attempt to exercise power over a subject matter 
not within its constitutional jurisdiction.”); St. Louis Cotton Compress Co. v. Arkansas, 
260 U.S. 346, 349 (1922) (invalidating tax on insurance premiums and holding a state 
“cannot regulate or interfere with what [corporations] do outside” the state); New York 
Life Ins. Co. v. Head, 234 U.S. 149, 162 (1914) (“[A] state may not, consistently with the 
due process clause of the 14th Amendment, extend its authority beyond its legitimate 
jurisdiction either by way of the wrongful exertion of judicial power or the unwarranted 
exercise of the taxing power.”); Allgeyer v. Louisiana, 165 U.S. 578, 588 (1897) 
(insurance contract “being made and to be performed within the state of New York, 
where the premiums were to be paid, and losses, if any, adjusted,” was “outside and 
beyond the limits of the jurisdiction of the state of Louisiana”).  
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The Court recently reaffirmed this “basic principle of federalism,” 

holding that each state should be allowed to “make its own reasoned 

judgment about what conduct is permitted or proscribed within its borders, 

and each State alone can determine what measure of punishment, if any, to 

impose on a defendant who acts within its jurisdiction.”  State Farm Mut. 

Auto. Ins. Co. v. Campbell, 538 U.S. 408, 422 (2003).  Taken together, 

these rulings establish that the U.S. Constitution “blocks regulation by one 

state of the United States of the insurance business outside the borders of 

that state.”  In re Ins. Antitrust Litig., 938 F.2d 919, 928 (9th Cir. 1991), 

rev’d in part on other grounds by Hartford Fire Ins. Co. v. California, 509 

U.S. 764 (1993).5   

That rule of law applies, moreover, whether the improper 

regulation is legislative or judicial.  As Campbell confirms, and as the 

Supreme Court has expressly held, a state may violate the sovereignty of 

                                                 
5 This authority and the underlying principle that states may not interfere with 

the regulation of insurance practices outside their territorial borders was also incorporated 
into the federal McCarran-Ferguson Act, 15 U.S.C. § 1011 et seq.  See State Bd. of Ins. v. 
Todd Shipyards Corp., 370 U.S. 451, 453-56 (1962); Federal Trade Comm’n v. Travelers 
Health Ass’n, 362 U.S. 293, 300-02 (1960).  Indeed, in Todd Shipyards, the Supreme 
Court held Texas had no power to tax insurance transactions that “take place entirely 
outside Texas,” 370 U.S. at 454, and expressly noted that, in passing the McCarran-
Ferguson Act, Congress “indicated without ambiguity” that the state regulation of 
insurance “should be kept within the limits set by the Allgeyer, St. Louis Cotton 
Compress, and Connecticut General Life Insurance decisions.”  Id. at 456.  See also Doe 
v. Mut. of Omaha Ins. Co., 179 F.3d 557, 564 (7th Cir. 1999) (relying on McCarran-
Ferguson Act in rejecting interpretation of Americans with Disabilities Act that would 
interfere with state regulation of insurance, noting such an interpretation would 
improperly interfere with state’s insurance regulatory scheme and “step[] on the toes of 
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another state “as much by a jury’s application of a state rule of law in a 

civil lawsuit as by a statute.”  Gore, 517 U.S. at 573 n.17.  In short, state 

courts – just like state legislative and regulatory bodies – cannot 

constitutionally interfere with the regulation of insurance practices in other 

states.  The Decision violates these constitutional limitations – and is 

contrary to applicable case law6 – because it permits a trial court in 

Washington to interfere with the regulation of insurance in other states. 

The Decision similarly ignores the reasonable expectations of 

companies that do business in other states.  Those companies (many of 

which are members of PCI and NAMIC) have necessarily developed their 

coverage and claims practices based on state-specific statutory and 

regulatory regimes.  See, e.g., Doe, 179 F.3d at 564 (“State regulation of 

insurance is comprehensive and includes rate and coverage issues ….”).  If 

                                                                                                                         
state insurance commissioners” who are charged with administering their respective 
states’ insurance regulations), cert. denied, 528 U.S. 1106 (2000)).   

6 In addition to the cases discussed above, see In re Bridgestone/Firestone, Inc., 
Tires Prods. Liab. Litig., 288 F.3d 1012, 1020 (7th Cir. 2002) (nationwide classes cannot 
be litigated “without violence … to principles of federalism”), cert. denied, 537 U.S. 
1105 (2003); American Family Mut. Ins. Co. v. Clark, 106 S.W.3d 483 (Mo. 2003) 
(Missouri Supreme Court reversed trial court’s certification of multi-state class against 
insurance company, alleged to have breached its insurance contracts by specifying non-
OEM parts and preparing incomplete repair estimates, because the class mechanism 
would amount to impermissible regulation of insurance beyond Missouri’s borders).  The 
recent ruling in Avery v. State Farm Mutual Automobile Ins. Co., 835 N.E.2d 801 (Ill. 
2005), also speaks to these issues.  There, the Illinois Supreme Court held that because of 
significant variations in the language and construction of State Farm’s policy forms, the 
trial court could not certify a multi-state class action in Illinois.  Id. at 824.  Justice 
Freeman, in a separate opinion joined by Justice Kilbride, specifically relied on 
constitutional principles to reach the same conclusion as the majority:  that certification 
of a nationwide class was improper.  See id. at 867-69. 
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those practices are inadequate, then policyholders, administrative 

agencies, legislative bodies, and courts in those states can and should 

address the issue locally.  As the Supreme Court explained in Travelers, 

individual states are “in a better position to regulate” such practices 

because they are “in close proximity to the people affected by the 

insurance business.”  Travelers, 362 U.S. at 302.7  Courts in Washington, 

in contrast, should not be interfering with the regulation of insurance 

contracts that have no connection whatsoever to Washington residents. 

The above discussion makes clear that RAP 13.4(b)(3) is satisfied 

here because the Decision raises significant constitutional issues.  It is 

equally clear that the public interest requirement of RAP 13.4(b)(4) is 

satisfied because the Decision disregards (a) the overwhelming public 

interest of other states in adjudicating matters that affect commerce within 

their borders,8 and (b) the expectations of companies doing business in 

those states.  In addition, the trial court record reveals that this matter 

raises serious forum shopping concerns (see Plaintiffs’ Motion for Class 

                                                 
7 See also Travelers Health Ass’n v. Virginia ex rel. State Corp. Comm’n, 339 

U.S. 643, 649 (1950) (noting the “unwisdom, unfairness and injustice of permitting 
policy holders to seek redress only in some distant state”). 

8 See, e.g., Century Indem. Co. v. Bank of Am., FSB, 68 Cal. Rptr. 2d 132, 135 
(1997) (holding that another state’s “significant state interest in interpreting insurance 
contracts issued in that state” was a “strong argument” in favor of granting a forum non 
conveniens motion). 
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Certification at 9-11 (listing multi-state class actions in Pierce County), 

which has severe consequences for taxpayers and litigants in this state: 

Administrative difficulties follow for courts when litigation is piled 
up in congested centers instead of being handled at its origin.  Jury 
duty is a burden that ought not to be imposed upon the people of a 
community which has no relation to the litigation.  In cases which 
touch the affairs of many persons, there is reason for holding the 
trial in their view and reach rather than in remote parts of the 
country where they can learn of it by report only.  There is a local 
interest in having localized controversies decided at home.  There 
is an appropriateness, too, in having the trial of a diversity case in a 
forum that is at home with the state law that must govern the case, 
rather than having a court in some other forum untangle the 
problems in conflict of laws, and in law foreign to itself.   

Myers v. Boeing, 115 Wn.2d 123, 129 (1990); see also In re Marriage of 

Verbin, 92 Wn.2d 171, 184 (1979) (condemning forum shopping as 

“divisive and deplorable”).  For these reasons too, the Court should grant 

discretionary review.   

IV.     CONCLUSION 

For the reasons stated above, PCI and NAMIC respectfully request 

that this Court grant discretionary review. 

RESPECTFULLY SUBMITTED THIS __ day of ________ 2006. 
 

CARNEY BADLEY SPELLMAN, P.S. 
 
 
By   

 Melvin N. Sorensen, WSBA #14817 
Of Attorneys for Property Casualty Insurers 
Association of America and National Association of 
Mutual Insurance Companies 


