
 
 
 
 
January 31, 2006 
 
Mr. Doug Stolte, Chair, and Members 
NAIC/AICPA Working Group 
National Association of Insurance Commissioners 
2301 McGee Street, Suite 800 
Kansas City, Missouri  64108 
Attn.:  Ms. Julie Glaszczak 
By E-Mail 
 
Dear Mr. Stolte and Members of the Working Group: 
 
In this letter NAMIC, an organization representing representing approximately 1,400 
mutual, property and casualty insurers in the United States and Canada, comments on the 
December 5, 2005, draft of amendments to the NAIC Model Audit Rule that embodies 
elements from the Sarbanes-Oxley Act of 2002.  With a membership that writes 43 per 
cent of the property and casualty premium in the United States, NAMIC’s member 
insurers have an extraordinary stake in these deliberations, given the proposed addition to 
state regulation of content from a federal Act intended for application to investor-owned 
insurers. 
 
Previous Arguments 
NAMIC’s reservations with the original proposal debuting in February, 2004, were 
focused on that material borrowed, in whole or in part, from Section 404 of the Act.  
More specifically, NAMIC in its previous comments on the original proposal noted the 
absence of analysis or factual support for applying the internal control-related measures 
intended by the Congress for public companies, to non-public insurers.  We perceived 
intent in the original proposal to create some degree of symmetry with the Sarbanes-
Oxley Act, suggesting that proponents of the original proposal sought to avoid any 
appearance of state regulation of insurance possessing any less rigor than SEC regulation 
of public companies.   
 
In further comments to the Working Group and to the Title IV Subgroup we 
distinguished behaviors and motivations operating in public companies from those extant 
in mutual insurers.  Complementing those arguments was analysis of the causes of insurer 
insolvencies, which analysis indicated that management misrepresentation or 
incompetence—not internal control—were implicated in the large majority of insurer 
failures.   
 



Perhaps most important on a practical basis, NAMIC’s comments to the Title IV 
Subgroup powerfully demonstrated that the original proposal’s incremental cost to 
mutual insurers was far higher than the amounts to be saved through avoided 
insolvencies.  In other words, implementation costs of the original proposal’s provisions 
on internal control would be about eight times the avoided guaranty-fund assessments 
made on surviving property-casualty insurers. 
 
The Alternate Proposal 
NAMIC acknowledges that the December 5, 2005, draft, or “alternate proposal,” for 
amendments to the MAR, results in significantly diminished costs for implementation 
and is a compromise between some members of the industry, both public and non-public, 
and regulators.  We further recognize that the alternate proposal’s status as a compromise 
may thereby carry some gloss or imprimatur as the solution to a difficult set of issues.  
However, with respect to such status as a compromise, NAMIC notes that it participated 
only as an observer and that the compromise—without NAMIC joining—accommodates 
and embodies the interests of public insurers.  NAMIC does not seek quarrel with public 
insurers and notes further that public insurers were not impetus for the Sarbanes-Oxley 
Act but that they are subject to its requirements.  State insurance regulation may be 
credited for that fact. 
 
With respect to the diminished costs associated with the alternate proposal, our estimate 
of first-year implementation costs is $88 million, an amount similar to the $80 million 
estimate of one interested regulator who used basic NAMIC data.  Such a range of first-
year implementation costs for mutual insurers is still approximately two and one-half 
times the estimated saving in avoided guaranty-fund assessments to surviving insurers.  
The compromise, because of this undesirable ratio, continues to appear less than rational 
to NAMIC’s policy-making bodies. 
 
Moreover, we reflect—as in previous comments to this body—that it would have been 
reasonable process for the Working Group to have assessed the NAIC/state regimen of 
solvency regulation, vis-à-vis the Act’s Section 404, in search of its weaknesses as 
demonstrated by insurer failures.  Instead, the 2004 debut of a proposal for Sarbanes-
Oxley Act symmetry for the MAR has been followed by difficult deliberation about 
measures that may have been well intended but which cost too much and that are 
unwarranted for much or all of the insurance industry, which we believe all observers 
will agree is already very heavily regulated.  Would the same result as is embodied in the 
alternate proposal have resulted from a bottoms-up approach by analyzing existing 
solvency regulation and its failures?  Of course we do not know, yet we suspect mutual 
insurers would have been distinguished from others and that any additional regulatory 
measures would be more directly targeted to observable weaknesses and that industry 
consensus might have been achieved more readily. 
 
Concerning Content from the Act’s Title II and III in the MAR 
NAMIC provided constructive criticism for the Title II and Title III Subgroups’ 
deliberations concerning the proposed addition of content from the Act on auditor 
independence and corporate governance.  If not wholly comfortable with content similar 



to that prescribed in title III on corporate governance, NAMIC has not objected to its 
intent and proposed inclusion in the MAR.  Indeed, our findings on causes for insurer 
failure, as conveyed to the Title IV Subgroup, indicate that problems at the top are 
foremost; and that independent, active audit committees may act as a deterrent against 
such cause.  The auditor independence content as adapted from the Act’s Title II will 
cause inconvenience for our smaller companies and their lower-tier audit firms, yet we 
have stopped short of objection. 
 
NAMIC’s Perspective and Continuing Reservations 
Fundamental to our objections to the original proposal’s provisions modeled on Section 
404 of the Act, is our belief that optimum regulation does no more than is necessary—it 
fits the nature and behaviors of the regulated entities—and costs no more than is 
necessary for that goal.  With respect to the alternate, or compromise, proposal now 
considered for passage in the Working Group, we believe it also errs in applying to 
mutual insurers costly and burdensome internal accounting control measures not 
demonstrated to preclude or materially reduce insurer failures.  We do not fault regulators 
for trying to minimize insurer failures.  Even if now diluted in the alternate proposal, the 
internal control measures originally borrowed from the Act’s Section 404 are not 
defensible in rational and cost-effective state regulation of insurer solvency. 
 
NAMIC has also conveyed to the Working Group and to the Title IV Subgroup the 
concern of some state legislators that the original proposal was unwarranted and 
inappropriate, given the intent of Congress.  Deliberations of and direct communications 
from state legislators concerned with insurance regulation have affirmed NAMIC’s 
objections stated above.  It is our understanding that these legislators have the same or 
similar reservations about the alternate proposal now being considered. 
 
Respectfully yours, 
 
/s/ William D. Boyd 
 
William D. Boyd 
Financial Regulation Manager 


