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The Honorable Arlen Specter 
711 Hart Building 
Washington, DC 20510 
 
 
 
Dear Mr. Chairman: 
 
The Property Casualty Insurers Association of America and the National Association of Mutual 
Insurance Companies thank you for your leadership and energy in seeking a solution to the 
ongoing asbestos litigation crisis affecting our nation. We appreciate very much your 
commitment to solving this problem and, with you, seek to find a solution which will ensure that 
those who have become ill from exposure to asbestos-containing products are fairly compensated.  
 
Throughout the process, the National Association of Mutual Insurance Companies, the Property 
Casualty Insurers Association of America, and other representatives of the insurance industry 
have also consistently reiterated the need for reforms that provide certainty and finality at an 
affordable cost.  Unfortunately, our members believe the current version of the discussion draft 
will not achieve these goals. 
 
Based on our review, we believe the current discussion draft is not acceptable, given that its 
provisions, along with issues yet to be resolved, will not provide the requisite certainty and 
finality for insurers’ asbestos exposures. If the discussion draft legislation is subsequently 
introduced as a bill, we will be forced to oppose the bill.  
 
The following is a list of concerns we have with the discussion draft. This is not an exhaustive 
list, but does focus on many of the areas of greatest concern. These include: 
 
• Throughout the discussion of reform, the Property Casualty Insurers Association of America 

and the National Association of Mutual Insurance Companies have insisted that a trust fund 
must provide the exclusive remedy for all asbestos-related claims. Permitting claims short of 
final verdict or judgment to remain outside the system constitutes significant leakage from the 
system.  Specifically, the legislation would permit claims to remain outside the fund in cases 
where a jury has been impaneled and those cases before a judge at the evidence stage.   

 
• Elimination of Level VII’s was a marked improvement however, there was no corresponding 

adjustment to the overall funding level, which we believe should be considered. 
 
• The discussion draft creates an “offer of judgment” for exigent health claims, which provides 

for a defendant credit (a defendant is allowed to deduct the amount paid from its next trust 
fund payment).  We believe this credit must, in fairness, apply to the overall and individual 
funding obligations for all participants, including insurers.  

 



• The draft as written also appears to allow certain mesothelioma or other claimants to continue 
to pursue a judgment or order for monetary damages in federal or state court even when the 
trust fund is up and operating. Insurers may be required to settle more serious claims through 
the tort system, while continuing to make significant payments to the trust fund.  

 
• In prior versions of this discussion draft, workers compensation “holiday language” was 

included to preclude double recovery and windfall payments. This draft does not include the 
“holiday language” and thus will allow some claimants to retain and receive double 
compensation through their trust fund award and workers' compensation payments. This 
makes no sense to us. 

 
• The discussion draft fails to include a minimum time prior to the possible sunset of the 

program. S. 2290 provided a minimum of seven years before the program could sunset, 
whereas the discussion draft could permit sunset of the fund at any time it becomes unable to 
meet the funding obligations for 100 percent of the resolved claims and to meet other debt 
repayment obligations. 

 
• As noted above, the discussion draft provides for a return to the state court system and further 

deletes the requirement for claims to be governed by federal common law.  If claims are to be 
returned to the tort system after any future sunset, they must be heard in federal court under 
federal common law. Also, additional mechanisms should be in place that will limit the 
likelihood of a repeat of the abuses of the current system. 

 
• Individuals who may have been exposed to asbestos but have no indication of any asbestos 

disease would receive medical monitoring that is similar to the monitoring received by Level 
I claimants via a proposed medical screening program. We believe funding should be 
concentrated on those individuals who are truly ill.  

 
• Finally, our members are very concerned about the implications of requiring insurers to pay 

for the so-called “orphan shares” of others unable to pay, given that they impose a potentially 
large but unknowable financial burden on insurers. 

 
We are committed to working with you to craft asbestos reform legislation. At the state level, the 
Property Casualty Insurers Association of America and the National Association of Mutual 
Insurance Companies have worked tirelessly to achieve significant reforms in Ohio and Georgia 
and are currently pursuing such reforms in Texas and Florida. We remain just as committed to 
working on a good trust fund solution at the federal level. We urge you to continue working for 
further changes in the discussion draft before it is introduced. 
 
Sincerely, 
 
 
 
Property Casualty Insurers Association of America        
 
 
 
National Association of Mutual Insurance Companies 
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